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PREFACE 


In the t-nited Elngdom election petitions except perhaps for a 
recount, are a product of the past, and those recorded in the volumes 
oi () 21 alley and Ilardoistle provide a complete corpus of election law. 
Iso candidate, no election agent would dare to depart from this well 
defineKi track of precedent. 

The same, doubtless, will eventually be the case in India and Burma. 
, But for many years to come there will still have to be election inquiries. 
Tne Corrupt Practices Election Petitions Order of 1936, 
and the Governors’ Rules will require judicial interpretation. For 
example, opinions may differ as to what is meant by ^ customary hospi- 
* tality , The imposition of a maximum on election expenditure may 
load to the return of election expenses being more frequently challenged. 
Tile large number of cases dealing with the publication of false statements 
or the use of spiritual intimidation, have-not yet achieved finality in 
the enunciation of juridical principles. Lastly with ^ an electorate of 
some thirty-five millions, there may, despite the remarkable organizing 
capacity of the Civil Services, be mishaps or irregularities which may, 
o^rnay not, ' materially affect ’ tne result of the election. 

The Corrupt Practices Order, 1936 and the Governors’ Rules 
should remove some of the difficulties experienced in the past, as they 
have adopted some of the amendments suggested in the reports. A 
candidate can now only claim the seat on the ground that he would 
have obtained a majority of valid votes. The employment of an agent, 
disqualified for corrupt practices will avoid the election. If a person 
voles twice at the same election, not being entitled so to do, all his votes 
will be rejected. These are all points discussed in the cases published 
in this volume. 

The selection of cases has not been easy. Some have been retained 
to shew 'the Returning Officer what he should not do. Others may he 
of assistance to an Election Tribunal in shewing the standard of evidence 
necessary, or the principles to be observed in allocating costs. Prom 
otliers the candidate may derive advice regarding procedure, as for 
example in the identification of voters, or in drawing the attention of 
Presiding Officers to any corrupt practice or irregularity. 

In the Appendices the Reader will find the Corrupt Practices Order 
based on the rules under the Government of India Act with such 
amendments as were found necessary. Appendix II gives the leading case 
of Woodward v. Sarsons which everyone connected with elections should 
rea^, both as regards theory and practice. 
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It is not customary to dedicate a book C(jntainiuu ropoi'U oi' iau 
cases, but I would like to associate with this volume the iviure- ol Si?: 
Ventaka Sxjbha Eao of the Madras High Court, and Mr. J)in' M i n a\jmuo 
of'tBe Punjab High Court, my colleagues on the Indicia Delimitation 
Committee. During the cold weather of we \jsitrd e\ery 

Province in India, and apart from recorded evidence, and lUcUu im'ndjt'r.- 
of the various Legislatures and many who had been candidate^v. From 
conversations, formal and informal, we learnt much of tlu* dilhcultie^ 
which attend an election of India, an4 also of the edorts. ])roper and 
improper, made to bring India’s electoral law into iiarmoiiy with tiio 
customs and desires of the electorate. 

Editing this book brought back an echo of our plea-ant aitd inlei^ 
esting discussions. 

LAURIE HAiMMOXD. 

Blue Haze, 

Walmer. 

September 2Sth, 1936. 
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1920-1935 




CASE No. I 


Agra City (N.-M.U.) 1925 

r 

L. Bubdhi Mal 

. Petitioner, 

versus 


Seth Achae Singh 
and afterwards 
llsM Sahai 

. Respondent. 



Evidence necessary to prove personation discussed. Election 
agent should only identify voters whom he personally knows. 

An election is void if agent of candidate abets or comiives at 
personation. (Para 3 of part I of first schedule to Corrupt Practices 
Order, 1936.) • 

The publication of a false statement calculated to prejudice the 
prospects of a candidate’s election must relate to the personal conduct 
and character of^the candidate. (Para 5 of part I of first schedule, 
Corrupt Practices Order, 1936.) 

The issue of an erroneous statement as to the number of ^tes 
recorded for the respective candidates during the progress of the poll 
does not necessarily amount to undue influence ; there must be proof 
that the statement is reasonably calculated to prejudice the prospects 
of the candidate’s election. 

A ‘‘ party candidate ” is responsible for the acts done by that 
party’s agency. 

VafiSity of votes at a recount examined. 
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Theee. were three candidates 
follows 

Seth Achal Singh 
Babu Eashan Lai 
Babu Prag Narain 


and the result was announced as 

Votes. 

.. 1,431 

.. 1,421 

.. 1,193 


Subsequently there was a recount and various voting papers were 
examined by the Commissioners according to whose decision Seth Achal 
Singh obtained 1,430 votes and Babu Edshan Lai 1,425. The appendices 
to the report give the reasons for the decision accepting or rejecting the 
various ballot-papers. 

The petitioner alleged definite acts of personation, while four leaflets 
alleged to be published by the respondent were impugned as containing 
false statements about the character of the other candidate Babu Kishan 
Lai, or amounting to undue influence reaspnably calculated to prejudice 
the prospects of Babu Kishan Lai’s election. 

Six cases of personation were alleged byjbhe petitioner. 

(a) Piare, son of Nathu, Chamar, of Tila Ajmeri Edian, voter no. 416 
in Rikabganj ward. , 

* It was proved by K'aib Ali, head mortuary clerk of the municipal 
board oflS.ce, that the register of deaths shows that Piare Lai, son of 
Nathu, Chamar, of Tda Ajmeri Khan in the Rikabganj circle, died on 
January 4, 1925. The evidehce of death was confirmed by four other 
witnesses who stated that the man who died was the man on the 
electoral roll It is not contested by the defence that this voter was 
dead at the time of election. Jai Narain Singh, states that he was 
polling agent of Seth Achal Singh at this polling station and that he 
signed exhibit 10 as identifying the person who voted as Piare Lai, and 
that he had no personal knowledge of this voter before. He says that he 
came to vote and gave his name and on his mere statement the witness 
identified him. The only steps he took to inquire into the matter were 
to ask the office clerks the name and parentage of the voter ; that is, he 
asked what was entered on the roll. 

The defence does not deny that Jagannath committed personation. 
It is contended that one Liaqat, son of Chutta Qasai, a supporter of 
B. Kishan Lai, took Jagannath to the polling station. This Liaqat has 
not been produced by the defence. This evidence does not appear to be 
true, because Jagannath voted for Seth Achal Singh and not for B. Kishan 
Lai, and he was identified by the polling agent of Seth Achal Singh. 

The fact is undisputed that Jagannath committed personation and 
that he was identified by the polling agent of Seth Achal Singh. The 
defence put forward a case that Jagannath had brought his water rate 
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receipts to the polling station and had shown them to the olfieor. The 
suggestion that Jagannath showed anyone at the polling* station his 
wate| rate receipts appears to have been invented b}" the defence at a 
later date. 

(b) Tika, son of Eatan Lai, Chamar of Haveli, Bahadur Khan, 
voter no. 2048, Chatta ward, polling station Parmath ki Kothi. 

The witness for both sides agree that this man died some years ago 
and was not alive at the time of election. Beni, son of Tika, gave* 
evidence which was hostile to the petitioner and represented at 
that his father was living at the time of election, but was aw^ay on biisine^-^. 
When cross-examined by the petitioner with the leave of the court, 
however, he admitted that his father died years ago. He said that a 
man of Seth Jaswant Eai, brother of Seth Achal Singh, told him that a 
son could vote for his father. He voted for Seth Achal Singh and lie 
represents that he did not know whether he was voting for himself or his 
father. He says he gave his father’s name and his grandfather's name. 
When shown the signature sMp he admitted that the name on it is his 
father’s name ai^ was written by him. The signature slip bears the 
letters TIK in Hindi and thie identifying witness was H. R. Guj^ta. Beni 
has also said that S|>th Achal Singh’s man identified him at the polling 
station as Tika. Ram Singh, stated iihat Hari Ram Gupta identified 
Beni. The Commissioners had some difficulty in securing the attendaii^se 
of Hari Ram Gupta and he only appeared after a warrant had been 
issued. He admitted that he signed the signature slip for Tika and that 
he did not know the voter before identifying him. He said that, when 
he did not know a voter personally, he verified his name, etc., from 
the clerk and saw that they tallied with the list, meaning apjjarently 
the electoral roU. This, of course, was no confirmation of the fact that 
the man was giving a correct name. The defence points out that Beni 
himself is on the roll as no. 566, Chatta ward (Beni, son of Tika, Chamar, 
shoe-maker of Belanganj). The roll is not marked in token of the fact 
that this person voted. Schedule V, part I, rule ^ 3 of the election rules 
defines personation as the application by a person for a voting paper 
in the name of any other person, whether living or dead It is clear 
from this definition that it is immaterial whether the name of Beni was 
or was not on the register. He applied for a voting paper in the name 
of another person and therefore he committed personation. Reference 
was made to Bareilly City case (see page 142), where the Commissioners 
held that there was a mistake by a voter who voted for another voter of 
the same name and that he was not guilty of personation. But the 
present case is entirely different because Beni did not vote in his own 


1 Now section 3 of part I of the jfirst schedule of the Corrupt Practices and 
Election Petitions Order, 1936. 
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name, but in that of his father. Clearly therefore Beni committed per- 
sonation. Hari Ram Gupta was the polling agent of Seth Achal Singh. 

(c) Ohidda Ram, son of Jasram, Chamar of Qazipara, voter nofSOG, 
Rikabganj ward. 

The vote for this person was first taken by means of a signature 
slip which bears a thumb mark and is signed by the polling agent of 
Seth Achal Singh in this ward, namely Srilal, Khazanchi, who has died 
since the election. Subsequently Chidda Ram, son of Jasram, Chamar, 
of Qazipara, came to vote and gave another signature slip which was 
signed by him and was also attested by Srilal, Khazanchi. As a person 
Rad ah’eady voted for no. 506, the vote was taken by means of a tendered 
vote. Both votes were for Seth Achal Singh, but only one was counted. 
The defence is that Chidda Ram, son of Jasram, was not the voter meant 
for no. 506, but that there was another Chidda Ram, son of Jasram, 
who voted correctly for that number, and consequently there was no 
personation. There are three defence witnesses, who claim to have 
known this other Chidda Ram, son of Jasram, and one of them claims 
that the other Chidda Ram rented a house from Ifim. Only D.W., 
Debi Singh, says that this other Chidda Ram was a voter. The defence 
did not produce any Chidda Ram, son of Jasram, arRi the Commissioners 
do not believe that any such person existed. Moreover, if Chidda Ram 
was not the person intended by the electoral roll for no. 506, the polling 
agent for Seth Achal Singh should not have identified him. 

Of the six cases of alleged personation the Commissioners were of 
opinion that these three were fully proved. “ The persons who identified 
the men who voted in these three cases were all election agents of Seth 
Achal Singh. In the J aunpur case (see page 422), it was held that an elec- 
tion agent should only make identification in cases where he has personal 
knowledge. This is in accordance with rule 21 of the regulations for 
election to the Legislative Council of the United Provinces which says 
that every signature or thumb-impression made by a voter shall be attest- 
ed by any candidate or his representative who may be able to recognize 
the voter. Moreover, the meaning of the word 'attest’ is that the 
person attesting should personally know the individual whom he attests. 
Reference was made by the defence to Sheihhujpura'^ case, where it was 
held that an isolated case of personation may be due to the ignorance of 
a voter who may have attempted to have innocently voted by proxy, or 
may be due possibly to the machinations of a scheming rival candidate. 
The present ease, however, stands on quite a different footing, as there 
are three cases of personation clearly proved, and in each case the person 
identifying was the election agent of Seth Achal Singh. Also the evidence 
in the Sheikhiipura case was of much less value because the real voters 


1 I.E.P. II, 261. 
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alleged that they did vote and the alleged impersonators denied that 
they voted. In the present case two of the electors concerned were dead 
at th© time of election. The two election agents who have been examined 
admit that they identified persons of whom they had no knowledge. Tiitj 
vakil for the respondent contends that this is a common practice. If so, 
it ought to be stopped. The vakil for defence claims that under ^ election 
rule 44(2) it is not necessary for the Commissioners to find the election 
void, even though they find that the ag«nt of the returned candidate has 
been guilty of a corrupt practice specified in part I of schedule V ; but 
the vakil has made two mistakes in reading the rule. Firstly, the rule 
only applies where the agent is not the election agent and secondly, 
where the corrupt practice is not bribery or the procuring or abetment of 
personation. The case therefore comes under the first part of the rule, 
sub-head (b) ; and under that provision the election of the returned 
candidate shall be void if the Commissioners consider that any corrupt 
practice such as is specified in part I, schedule V, has been committed. 
By identifying these three persons the election agents of Seth Achal 
Singh enabled thefn to obtain voting papers in the name of other persons. 
The election agents admit that they did not know the applicants per- 
sonally. By identifying the applicants the election agents falsely’' repre- 
sented that they did not ^ know the applicants personally. The election 
agents therefore committed abetment of the personation and connived 
at it within the meaning of schedule V, part I, rule 3, and committed a 
corrupt practice. The Commissioners were therefore unanimously of 
opinion that the election of Seth Achal Singh was void because bis election 
agents committed these three instances of corrupt practice under schedule 
V, part I. The other three instances are held not proved.’’ 

The Commissioners found that appendix no. I was printed on behalf 
of Seth Acfial Singh and that it contained false statements about the 
character of Babu Kishan Lai. The pamphlet was a cartoon headed : 

This man has a place for himself neither in this world nor in the other ”, 
It is divided into three parts. The first part represents B. Elisliari Lai, 
who is stated to be a selfish candidate ” asking for the votes of tiie 
trading class on the ground that he will try to improve trade. ^A seth 
and dalal replies : 0 Lalaji go away by bearing post. Will you do the 

same kind of service that you did in the corner in yarn ? Thanks for 
your improvement of trade.” There is a certain amount of evidence 
that in 1924 certain firms in which B. Edshan Lai was a partner made 
large purchases of yarn and the price of yarn rose in consequence. In the 
second part of the cartoon B. Kishan Lai is represented as asking for the 

1 Now paragraph 7(2) of part III of the Corrupt Practices Order in Council. 

2 This portion of the report is reproduced verbatim from the report published 
in the U.P. Gazette of 26th January, 1926. Presumably the word ‘not’ should^ be 
omitted. 
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votes of three poor persons who are so emaciated that they appear as 
mere skeletons. These persons are shown as replying '' 0 Lalaji, you 
made a contract with Government for ghi, wheat and other things, 
and prices rose so much that we became skeletons from hunger. You 
merely pretend that you are going to serve us because you want our 
votes There is evidence that the firms in which B. Kishan Lai is 
interested did take contracts for ghi and rice from Government, but 
there is no evidence that any coiffcract was taken in wheat. There is 
some evidence for defence that the price of ghi rose, but the Commissioners 
are not satisfied that it rose on account of the contracts entered into by 
these firms. The Commissioners consider that the statement that the 
poor people of Agra were turned into skeletons by reason of B. Kishan 
LaFs ghi contract is a statement which is false to the knowledge of the 
person making it. 

In the third part B. Kishan Lai is represented as appealing to a 
military officer to send him to the Council on the ground that he was an 
old contractor, and the military officer is represented as saying : “Go 
away ; you are . . , The vakil for defence says that the blank should 
be filled in by the words “ Go away ; you are a dismissed contractor 
An attempt was made by the defence by issuing a cc>inmission to Major 
Sc(jtt in Naini Tal, D.A.D.S. andT., Eastern Command, to show that the 
firms in which B. Edshan Lai was interested were dismissed as con- 
tractors. The witness says that two of the firms had been contractors, 
but were not now on the list of the department. He was unable to state 
the reasons as the matter was strictly confidential. 

It was argued by the defence that the statements were not about 
the personal character of B. Edshan Lai because they referred to the 
business of the fiurms of which he was a partner. The Commissioners 
were referred to West Coast and Nilgiri's case (see page 712), in 
which it was held that the statement that the petitioner voted with 
Government for the enhancement of the salt tax was not a statement in 
relation to the personal character and conduct of the petitioner. We 
agree with the interpretation placed on the words in this ruling, and 
we consider that schedule V, part I, rule 4,^ refers to the personal 
character or conduct of a candidate as opposed to his public conduct as 
a public man in pohtical life. The statement in the ruling refers to the 
action of the petitioner as an elected member of Council, which is, of 
course, in a public character. Rogers on Elections, volume II, 19th 
edition, page 560, quotes Darling, J., in Cockermouth (1901), 5 O’M. and 
H. 159 : “ It is not an offence to say something which may be severe 
about another person, nor which may be unjustifiable, nor which may 
be derogatory, unless it amoxmts to a false statement of fact in relation 


1 Now sectioa 5, part I of first schedule of Corrupt Practices Order, 1936. 
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to the personal character or conduct of such candidate ; and I ‘think the 
Act says that there is a great distinction to be drawn between a false 
statement of fact which affects the personal character or conduct of the 
candidate, and a false statement of fact which deals with the political 
position or reputation or action of the candidate. If that were not 
kept in mind this statute would simply have prohibited at election times 
all sorts of criticism which was not strictly true, even relating to the 
political behaviour and opinions of the tandidate. That is why it carefully 
provides that the false statement, in order to be an iUegal practice, must 
relate to the personal character and personal conduct. One can easily 
imagine this kind of thing. To say of a person that he was a fraudulent 
bankrupt would, ^ undoubtedly, be within the statute 

Rogers on page 558 states : In Bayley v. Edmunds and others 

(1895), 11 Times L.R. 537, the defendants had distributed a leaflet* 
amongst the electors stating that the firm of which the plaintiff was a 
member had locked out their miners for six weeks until the price of coal 
reached 22s. or 235. at the pits, and that then the plaintiff’s conscience 
would not allo-yp him to starve the poor miners more. The Court of 
Appeal held that such 'statements were derogatory to the personal 
character of the plaintiff and came within the section, and granted an 
injunction,” 

The statements in the cartoon in the present case are rather similar, 
that the firm of which the candidate was a member caused starvation to 
poor men. These statements in regard to the trading transactions of 
private firms cannot be taken to refer to the public acts of a public man. 
We consider, therefore, that the statements in the cartoon do refer to 
the personal character and conduct of B. Edshan Lai ; and we consider 
that the statements are false in the particulars which we have noted. 

It ha^ been held in the Ballia case (see page 117), that a candidate 
who does not’ take reasonable precautions to satisfy himself of the truth 
of the allegations made in a document is guilty of a corrupt jiractico, 
as defined by schedule V, part I, paragraph 4, and is, therefore, deban^ed 
from being elected. 

The third part of this issue is : Were the statements roasonabiy 

calculated to prejudice the election of B. Kishan Lai ? ” 

We consider that these statements would have that effect upon the 
prospects of B. Eashan Lai and there is evidence to that effect. We 
consider, therefore, that the election of Seth Achal Singh is void ^ under 
rule 44 (1) (6) of the election rules on account of this corrupt practice, 
which comes under schedule V, part I. 

1 The actual wording of this passage is as follows : “To say of a person timt 
he was a firaudulent bankrupt, it would be necessary, probably, to give examples, 
but that sort of thing would, undoubtedly, be within the statute 

2 Section 5, part I of first schedule of Corrupt Practices Order, 1936. 
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Another leaflet was a notice headed Result of election up to 11 
o’clock”. At the bottom of the papers were words in English rough, 
guess ”, the rest of the pamphlet being in Hindi. This gives the -total 
number of votes for Seth Achal Singh as 1,856, for B. Prag Naram as 
1,425 and for B. Kishan Lai as 1,340. The figures for Seth Achal Singh 
are 400 more than he got at the close of the day, and there were 17 votes 
for Seth Achal Singh which were rejected by the returning officer as 
invalid. The representation tha# Seth Achal Singh had a majority of 
500 votes over B, Kishan Lai at 11 o’clock is absolutely erroneous. 
There is evidence on one side that this depressed the followers and voters 
of B. Kjshan Lai, and on the other side that it made the voters and 
followers of Seth Achal Singh slacken. Undue influence is defined in 
schedule V, part I, rule 2, as interference with the free exercise of any 
electoral right. In English cases this has been held to cover any 
fraudulent device or contrivance. In the Stepney case (1886) quoted by 
Rogers on Elections, 19th edition, volume II, page 520, a misleading 
card was sent to each voter, and Denman, tl., held that there must be 
proof that some elector or electors had been actually impeded or prevented 
before it can be held that the offence has *been committed Two 
witnesses do state that after seeing appendix II they refrained from voting 
and they would otherwke have voted for B. Kishan Lai, but the 
Commissioners consider this evidence insufficient. 

On the second part of the issue, whether Seth Achal Singh published 
or caused to be published this notice, there are 13 witnesses for the 
petitioner who deposed that it was published on behalf of Seth Achal 
Singh, and there is no evidence for the defence that it was being distributed 
on behalf of any other candidate. We find, therefore, that Seth Achal 
Singh caused it to be published ; but, as we have found that it did not 
amount to imdue influence, our finding on this issue is in favour of the 
defence.” 

The third pamphlet issued by the president of the Swaraj party 
enjoined the voters to vote for Seth Achal Singh who was the candidate 
for the Swaraj party. It gave the names of the three candidates as ; — 
No. 1, Seth Achal Singh. 

No. 2, Babu Kdshan Lai. 

No. 3, Babu Drag Narain. 

In the gazette of April the 25th, 1925, and in the voting papera 
the order of the candidates was given as : — 

No. 1, Seth Achal Singh, 

No. 2, Babu Prag Narain. 

No. 3, Babu Kishan Lai, 

The pamphlet of the Swaraj party therefore reversed the order of 
the name of Babu Kishan Lai from the order in which they were given 
previously in the gazette. 
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It is represented by B. Jaspat Rai and by defence witnesses that 
after the election began they discovered the mistake which had been 
mad ^5 and the Swaraj party caused a proclamation to be made heat of 
drum stating that the wrong order had been given in their pamphlet 
The mere fact that publication by beat of drum was considered necessary 
is an admission that the pamphlet contained a false statement and that 
the statement was calculated to affect the prospects of the two candidate^ 
concerned. It has been argued that illiterate people would not be misled 
because they could ask the presiding officer ; but the rule leaves it optional 
with them to ask him or not. One witness, Amarnath, has stated that 
he had instructed some illiterate voters to vote according to appendix 
III, and some five or six told him later that they had voted wrongly. 
Two more also state that people were misled. It was argued tliat literate 
people would not be misled, but there are many people who can read 
just a few words with difficulty, and this class of voters might easily 
have been misled. It was argued that, as the president of the Swaraj 
party got the pamphlet printed, the candidate of that party would not 
be responsible. We consider that the candidate of a party is responsible 
for the acts done by that party’s agency. B. Jaspat Rai says that he 
got this appendix printed at the Mahabir press and that Seth Achal 
Singh paid the expenses, a fact which Seth Ackal Singh omitted to note 
in his return of expenses. Schedule V, part I, rule 4, makes it a corrupt 
practice to publish a false statement in relation to the candidature of 
any candidate, which statement is reasonably calculated to prejudice 
the prospects of such candidate’s election. We consider that appendix III 
comes under this rule. Although the intention may not have been to 
deceive, stiU we consider that reasonable precautions were not taken, 
and liability, therefore, attaches to Seth Achal Singh, as held in the 
Ballia case*(see page 113). 

As regards the fourth pamphlet the Commissioners found that it 
did not bear on its face the true name and address of the printer and 
publisher. Therefore a corrupt practice had been committed under 
schedule V, part II, rule^ 8. In view of the above findings the seat was 
declared vacant. The petitioner was allowed costs against Sotlx Achal 
Singh of Rs. 3,326-14-0 and as against Ram Sahai, who was substituted 
at a later date for the respondent — ^Rs. 888-8-0. 


1 Now soction 3 of part III of first schedule of Corrupt Practices Order, 1036, 
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Votes for Kishan Lall rejected by the returning officer, which the Commissioners 
considef valid votes. 

Voting paper Description, 

7uiyyiher, 

76^43 . . Has a mark / opposite Prag Narain and a mark X 

opposite iKislian Lai. Rogers on Elections, 
volume II, 19th edition, page 168, second and 
third figures, shows that similar ballot-papers in 
England have been held to be good votes for the 
candidate against whose name there is a X. This 
has been followed in the Punjab North case 
(see page 572), exliibit 0-3. 

17/13 . . . . Has marks against all three candidates, that opposite 

Kishan Lai being a^ X, and those opposite the 
other two candidates being circular marks ap- 
parently obliterating crosses. R'?)gers, page 164, 
first figure, shows a ballot -paper which was held 
to be a good vote for the candidate against whose 
n^e ther% was a cross, “ The other mark, in the 
space appropriated to Master, not being a cross, 
did not destroy the vote 

17/14 . , . . Has two marks 45 which may be attempts to make 

a cross, or may be the Hindi numbers 45. Both 
marks were in the space opposite Kishan Lai. 
Bogers on page 158 bottom figure, 159 top figure, 
162 top figure. 169 top figure, gives cases of marks 
which were not a cross which made a vahd vote. 
It was suggested that the voter might be identified 
by the Hindi numbers 45, but this suggestion 
appears far-fetched. 

37/9 . , . , Has a cross opposite Kishan Lai, but a partial 

thumb mark also. This was probably caused by 
the voter having had ink on his left thumb when 
his impression was taken on the signature shp. It 
would be impossible to identify the voter by this, 
as an expert would have to compare the thumb - 
impressions of all the voters for this purpose. For 
these reasons it was held in the Punjab North (M.) 
case (see page 574), that eighteen such votes 
were valid. 
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APPENDIX B. 

Vote for Achal Singh rejected by the returning officer ^ which the Commissioner^' 
' consider a valid vote. 

Voting paper Description, 

number. 

26/34 . . . . TMs has a X with the intersection in the space 

opposite Aelml Singh, and part of the X extoncK 
into the space opposite Prag Narain, Rogers uii 
Elections, volume II, 19th edition, page 155, top, 
refers to tliree cases where such ballot-papers were 
held valid votes for the candidate opposite whoso 
name the intersection of the X appeared, and lower 
figure on page 161 and lower figure on page 167 
illustrate this. 
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Totes for KIishan Lall, which the Commissioners consider that the returninQ 
officer rSghtly rejected. 


Voting paper 
number. 

Description. 

70/33 . . 

, . The X was below the compartments of all three 
candidates. This has been held to be a bad vote 
in Rogers on Elections, 19th edition, volume II, 
lower figure on page 170. 

27 *63 and 66/32 

. . The cross is placed as above, but a small part of the 
X comes into the compartment of Kishan Lai, 
not the intersection. EoUowing the above ruling 
in Rogers the votes are invalid. 

30 35 . . 

, , A mark y partly opposite Prag Narain and partly 
opposite Kishan Lai.* Invalid for micertainty. 

63/69 . . 

. , Signature of voter in serafi, read as Madan Mamma. 
A signature is invalid under the election re- 
gulations.*, 
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APPENDIX D. 

Votes for Achal Singh, which the Commissioners consider thdt the returning 
officer rightly rejected. 

Voting paper Descr i pt i o n. 

number, 

29/12, 51/27, 27 62 . . Rejected for a name being written. In the LiTtt*i‘ 
two cases tiie name of the candidate was written. 
Rogers on Elections, volume II. 19th edition, patre 
169, gives a case where tins was held to invalidate 
a ballot-paper. 

56/100, 73/55, 88, 12, The mark was above the name compartments of all 
62/97, 64/78, the candidates. Rogers, page 170, gives a case 

where such marks were held to invalidate tiie 
ballot-paper. 



AGRA^CITY (N.-M.U.) 1925 


15 


APPENDIX E. 

Votes which Hhe Commissioners consider the returning officer rightly held 
valid. ^ 


Voting paper 
number. 


1/ml 


30,U 


Description. 

FOR AOHAL SINGH. 

The presiding officer forgot to put the serial num- 
ber and %here is only the book number. Book 
no. 1 has 100 counterfoils. It is not shown that 
there were more than this number of outer foils 
marked book no. 1. Regulation 22 does not 
require a serial number on the outer foil, only on 
the counterfoils, and all counterfoils in book no. 1 
are duly numbered. 

FOR KISHAN LAL. 

There is a X opposite* Kishan Lai. 

Objection was taken to a faint* / opposite Achal 
Singh. This mark was not made in pencil, as the 
marks by voters are made,^but with a pen. It 
appears •to have been accidentally made by some 
one not the voter and cannot invalidate the 
vote. 




CASE No. II 

Agra City (1926) 

Lala Baetj Lal . . . . . . Petitioner , 

versus 


Babu Pbao Naeain . . 


Respondent, 



The folloTidng acts were held to amoiml to Ijribery : — 

(1) Creation, at instance of candidate wiien a nuimd})al com- 

missioner, of an additional seat in a ward. 

(2) Removal of a la4<rine at request of a siip])orter, 

(3) Improper payment of salary to a municipal employee* 

(4) Creation of i^w post by municipal board 

(5) Appoi^itments on exhibition committee. 

(6) Subscription towards repe^irs of a temple by a candidate who 

was a follower of the Arya Sama] . 

(7) Remission of interest to a judgment-debtor. 

A threat to disclose an improper letter amounts to undue influence 
The instigation of filing a criminal ease to prevent a man wni’lcini; 
as canvasser or agent is undue influence. Though it is no1 conqHilsorv 
for a candidate to maintain accoimts of his private expendiltitu* tlua’r 
absence makes it impossible for the candidate to prove his election 
expenses. 
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C'liAHGES of bribery and undue influence were brought by the 
petitioner^ a voter, Lala Babu Lai The Commissioners found that in 
the municipal board of Agra, durino the months of August and ISTovember 
1926, there was great activity displayed by Babu Prag lYarain’s party 
consisting of eight members of the municipal board. The resolutions 
passed at the meetings held during those months had the effect of 
ingratiating Babu Prag Narain ^uth various electors and relations of 
electors The specific instances proved were as follows : — 

{a) One Babu Gopi Lai. vakii who had worked as polling agent of 
Babu Kishan Lai, the other candidate, at two previous elections also signed 
the nomination paper for Babu Kishan Lai filed on October the 20th. 
He had never before worked for the respondent Babu Prag Karaiii at 
any previous election — Council or municipal. On the day of the election^ 
however, November the 26th, Babu Gopi Lai appeared as the polling 
agent of Babu Prag Narain, and the latter says that Babu Gopi Lai 
worked as canvasser also on November the 2^th, It was proved that at a 
special meeting of the municipal board on October the 29th, 1926, without 
any notice to tlie members of the board, a reselution was passed to the 
eflfect that pending a general re-distribution of warjis, the number of 
Lohamandi ward members be increased by one. Babu Gopi Lai had 
be<fti a candidate several times in elections for Lohamandi ward but 
had always been defeated obtaining second place. ‘‘It is clear that 
Babu Prag Narain gained the point for Babu Gopi Lai.” Apart from 
this bribery, it was held that undue influence was also proved against 
Babu Prag Narain in the case of Babu Gopi Lai under the following 
circumstances : — 

Babu Gopi Lai admits that on October 5, 1925, he wrote a letter to a 
Bench Magistrate in the following terms : — 

There is a case before you to-day in the Bench- Kundan vs, 
Kalimal. My voters are interested in the welfare of Kundan, com- 
plainant. — Gopi Lai, vakil, 5/10/ 

A photograph of this letter is produced and Babu Gopi Lai is ‘ not 
prepared to deny that this is a photograph of my original ’ (exhibit 33). 
It is ob'vaous that to write such a letter was professional misconduct 
on the part of the vakil, and a threat of disclosure would have a great 
influence on his conduct. Although naturally there is no direct evidence 
on the subject it is alleged that the letter was used in this way to induce 
Babu Gopi Lai to change his allegiance to the side of Babu Prag Narain.’" 

Kanliaiya Lai started a cinema theatre close to a large covered 
masonry latrine in Hingkimandi, Kotwali ward and, in October, 1926 
desired the removal of the latrine before he opened his theatre. The 
medical officer of health reported against the removal on October the 
22nd. Three days later Babu Prag Narain gave notice of a resolution 
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for the retaoval of a public latrine and Kanliaiya Lai .started colleelinu 
signatures for a petition -written in Ins own liandwTiting w'hieh lic* 
to t-he board on October the 26th. At the meeting of Oetoliei the 20th. 
it was resolved that the chairman should in.speet an<l ths ide. On 
November the 4th the chairman recorded an order tluit the latnne should 
be removed and that the applicant should buikl an uji-to-ilati' st.indard 
latrine on a site to be selected by the vice-chairman, if nece^sar\ . I’lie 
latrine was removed but not at therexpen.se of KanJiaiya Lai and no 
new latrine was built by him. “ It is obvious that ICanhaiya Lai has 
received a gratification in this matter on the resolution jiropo.sed hv 
Babu Prag Narain.” 

The Commissioners considered that " it i.s jiroved that Kanliaiya 
Lai, theatre o-wner, received an illegal gratification on thi' re.-oiution 
proposed by Babu Pi-ag Narain which amount, s to bribery ”. 

Another charge of bribery related to the ca.se of a water rate .superin- 
tendent of the municipality, Babu Jey Behari Lai, whom the chairman 
tried to remove for inefficielney in 1925 and earlier. This man went on 


three months’ leave and remained away for eighteen monih.s wilhout 
permission, receiving aif order of dismissal from the executive officer 
on May 14, 1925. .Eventually he canvassed all the members of the board 
and ten of them including five members of 3abu Prag Naram’s party 
and three members of Kishan Lai’s party signed an application bringing 
the matter before the hoard. It appears that the board considered that 
the explanation of Jey Behari had not been taken, and eventually in the 
meeting of December 22, 1926, the board resolved “ In view of his loim 


service, and to put an end to the matter of Babu Jey Behari who resigns 
the service, his salary be paid. Babu Kishan Lai dissenting 

Out of fourteen members present there were seven of the part.y of 
Bahu Prag Narain, including himself. Shiamlal says that Jey Behari 
La,l canvassed for Bahu Prag Narain, but there is no other evidence of 
this, and Jey Behari Lai has no vote, though he admits that his brother 
has a vote. There is no doubt that the payment of eighteen montb-s’ 
iuU salary, Rs. 1,850-15-0, was contrary to the Civil Service Regulations, 
and the sanction of the Commissioner, which was necessary under the 
Act, was not asked. But the Commissioners are not satisfied that a case 
of bribery has been proved against Babu Prag Narain under this head. 

Prashad Goel, vakil, intended to stand as a candidate at 
this election, but stated that he withdrew because Babu Prag Narain told 
bim_ that this was the last time that he would stand, and that in 
a tnangular contest he would have no chance, meaning that .Babu Ki.shan 
a wou d get m. He withdrew, became a worker for Babu Prag Narain 

j!; worked for him and his father Babu Nath Mai 

issued hterature for which he paid. The canvassing of the Goel family 
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for Babu Prag Narain was very successful. On the day after election, 
the municipal* board appointed Dr. Kashinath Goel to the post of sanitary 
inspector oji a salary of Bs. 75 and bicycle allowance, the resolution staging 
that a permanent hand was required for laboratory and school inspection. 

The board therefore created a new post for which there was no provision 
in the budget ... At that meeting out of eleven members six belonged to 
the party of Babu Prag Narain.’’ The Commissioners considered that 
bribery was proved in this instsyiice and that “ the appointment of 
Dr. Kashinath Goel was a gratification to induce his brother, B. R. P. 
Goel, not to stand at the election 

• It was also held that the remission of interest in the case of Lala 
Lachmi Narain, who was a judgment-debtor of the board, for the price 
of land in Freeganj amounted to bribery, There is no doubt that the 
finance sub -committee were very generous with the money of the board 
on this occasion, and there appears ’to have been no reason to excuse 
the interest which the court had decreed to the board. On August 
the 27th, 1926, at the meeting of the board ft was resolved to remit only 
half the interest. But at the subsequent meeting on Ck^tober the 29th 
in which the party of Babu Prag Narain had 1?he majority a resolution 
was passed that the applicant having been given assurance before the 
deposit of Rs. 205 and haying acted on that assurance, the amount be 
renfttted.” The examination of the ballot-paper showed that Lala 
Lakshmi Karain had voted for Babu Prag Narain. 

At a meeting of the municipal board on October the 29th, 1926, 
at the instance of Babu Prag Narain, Lala Gulab Chand, Lala Gopal 
Kjshan and Lala Kanhaiya Lai (the owner of the theatre, referred to 
above), were co-opted members of the exhibition committee. Lala 
Gulab Chand and Lala Kanhaiya Lai acted as polhng agents for Babu 
Prag Narain and Babu Gopal Kishan checked lists of voters? for him. 

The value of being on an exhibition committee may not be great, 
though it may eventually involve the control of expenditure ; the 
Commissioners considered that in this case there was a gratification given 
by Babu Prag Narain to vote for him.’’ 

A payment of Rs. 150 was made by Babu Prag Narain through, 
it was alleged, one Seth Tara Chand, whom the defence did not produce 
to deny it, towards the repairs of a temple, the repairs to which were a 
matter of local interest to the inhabitants of mohalla Bhairon. The 
nephew of Babu Prag Karain paid Rs. 100 and Seth Tara Chand Rs. 200, 
making Rs. 450 out of the total amount collected of Rs. 753, '' Babu 

Prag Narain admits that he is a foUower of the Arya Samaj who do not 
believe in temples. Also the fact that he denied the payment indicates 
that he has a guilty conscience. The rulings show that in the case of 
such gifts the criterion is the intention of the donor. In the present case 
the intention of the donor appears to have been to influence voters in. 



INDIAN ELECTION CASES 


mohalla Bliairoii.” Tlie Commissioners therefore tliat m 

ease the charge of bribery was proved. 

dFrom October the 20th to November the 24th the inunieijul treaMin‘r 
Lala Bishambhar Nath, was the election agent of i>abn Frae Xarain 
until he was removed on the representation oi t\w rhairman Tiie 
Commissioners considered that the employment of the munieipal t n a-mvr 
as an election agent was " improper 'h though the' Eovernmc-nt order 
prohibiting such appointments was issued after he had been apptunted. 

Certain annexures wore filed with the petition. It was reprc“-t‘ntod 
that they were false statements of facts published by Baliu Frac \ai*ain 
or with his connivance which would come under schedule \ , jiarl 1 , rui< 1 
Extracts from the annexures which come under tliis rule are lollow-. : — 

Ab ki bar mere initr khub hoshyar raho ai.-^ai ko na vote do jo 
janat kuchhuna hai. 

Public ke dukh dard ka khiyal jinhe apni lu amad ko ja. ki* karen 
duna hai. 

Bagula sa dikhaiga hanson ki sabha ke madya kahen kavi .-anth 
jo budh ka bihueia hai. 

'' Council ke member bhi tali do hansenge khub dekhiye janab yeh 
Agra ke namuna hai. 

‘‘ Hokar yeh Hindu hai Yamnon ka sathi bana Nawab Chhatari ad ko 
dawat khilawega. 

“ Milna Government se ise bund theke hue Council men paun<‘h nij 
theke khulwawega. 

‘ Ap mitr him banawe pher ankhen diklawe yeh asteeri ka s\’ap 
samai pai dus jawega.” (Annexure M.) 

Shahr Agre bich men ailan memberi hogi ek bhari hai. 

Ek taraf se Lalaji awaen dusri taraf se income jari hai.” 

Evidence was given by the brother of the candidate. Babu Kishan 
Lai, to show that these allegations against the personal character of 
Babu Kishan Lai were false. No attempts were made to rebut the 
evidence. The Commissioners considered the statements to be false 
and reasonably calculated to prejudice the prospects of the (‘lection of 
Babu Kashan Lai. It was held that Babu Prag Narain paid for tiie 
printing charges and was responsible for the publication of four of tlie 
annexures and was therefore guilty of the corrupt practice. 

In a previous election petition from the same constituen(*y in which 
judgment was dehvered on the 8th January, 1026, Babu Jai Narain Biugh 
was found guilty of a corrupt practice, viz., abetment of [H‘isona.t ion 
under schedule V, part I, rule 3. His name therefore should h<ivo been 
removed from the roU of ©lectors on the first occasion when it was revised 
after the finding of the commission that he was guilty of a corrupt }nuctic‘e, 
as he was disqualified for five years from January the 8th, 1026. This was 
not done. Babu Prag Narain was a party to that case and must bo 
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taken to have had notice of the finding published in the gazette. He 
admittedly engaged Jai Narain Singh as his polling agent and signed the 
slip appoh^ting him as such. The Commissioners pointed out that under 
31 and 32 Viet. C. 125 of Parliamentary Elections Act, 1868, section 44 
provides that if a candidate is proved to have personally engaged as a 
canvasser or agent, any person, knowing that such person has within 
seven years previous to such engagement been found guilty of any corrupt 
practice by any competent legal tigbunal or been reported guilty of any 
corrupt practice by a Committee of the House of Commons or by the 
report of the Judge upon an election petition the election of such candidate 
shall be void. 

They pointed out that there is no similar provision m the electoral 
rules, though it might very well be added They considered that the 
action of Babu Prag Narain in appointing Babu Jai Narain Singh was 
“ highly improper 

The allegation was made m the petition that Babu Prag Narain 
got one of his workers, Hazari Lai, to file a? criminal complaint against 
Shankar Lai, a polling agent of Babu Kishan Lai, withjntent to debar 
him from working and to overawe voters in the Eikabganj ward. The 
Commissioners found it proved that Babu Prag Narain did write a letter 
to Babu Puran Chand, a vakil, asking him to file this case, and further 
that on November the 8th, 1926, Babu Prag Narain wrote as follows on 
an application by Hazari Lai for the gxant of a lease of land in Freeganj 
at Rs. 50 yearly from the municipal board, Agra : — 

'' I think the applicant would be a good lessee. I recommend the 
application.’^ 

Hazari Lai filed the criminal complaint of assault against Shankar 
Lai on November the 17th, 1926, and eventually a warrant was issued 
though the case ended in a compromise on January the 8th,* 1927. It 
was argued for the defence that as the election took place on November 
the 26th, Shanl^ar Lai was not aware of the proceedings. The Commis- 
sioners found that Shankar Lai’s evidence showed that “ he was aware 
of the proceedings and apparently evaded service of summons which, 
no doubt, must have interfered with his election work ”. The Commis- 
sioners considered it proved that Babu Prag Narain did instigate the 
filing of this criminal case by Hazari Lai against Shankar Lai with intent 
to debar Shankar Lai from working as canvasser and polling agent, and 
that this interference amounted to undue influence under rule 2 , 
schedule V, part 

Finally, it was held that eight items of election expenses were not 
lodged in the prescribed manner. One of these related to a payment of 


1 See para. 7, part IV of Corrupt Practices Order, 1936. 

* 2 Section 2 of first schedule of Corrupt Practices Order, 1936. 



24 


INDIAN ELECTION^ CASE8 


Es. 15 to Kishore Lai by Babu Lai, election agent for Babii Prag Nariiin. 
Eashore Lai stated that he received Es. 50 from Babu Prag Narain an<l 
gave receipt for it. The explanation of the respondent wdh that iie was 
willing to pay Es. 10 to Kishore Lai in addition to the Es. 15 akoady 
paid, of which Es. 10 was not in fact paid. On November Kith, Babu 
Lai, election agent for Babu Prag Narain, wrote to a mukhtar saymg — 

The affair of Babu Kishore Lai has been settled, and I have got the 
sum with me, he may take it from me^at any time.'’ 

The Commissioners were unable to beheve the evidence that Kisliore 
Lai’s affair had been settled. A pa^’^ment which had not been entered 
in the election returns was clearly made. 

Another omission was the payment made to Saraswati Pra.^had, 
canvassing agent of the respondent. A letter from Balui Prag Narain 
was proved appointing him as canvassing agent on Es. 20 dated 

the 2nd October, 1926. Only Es 10 was entered in the returns on this 
account. The Commissioners considered that it is prove<l that in 
addition to the Es. 10 entered, at least Es. 20 more wavS paid to Saraswati 
Prashad. The contention of Babu Prag Narain that he mav not ha\ e 
worked well is beside the point.” 

Certain annexures were proved to have been printed for Babu Prag 
Narain at the Jain, Sarawast and Mahabir presses. ‘‘ The returns do 
not show any payments made or sums still due to any of these printing 
presses. 

The sums paid for hire of motors and tongas are not entered. 

The books of the business firms owned by B, Prag Narain (l<'e 
factories, etc.) show that there were three hundis drawn ])y 
Kunjimal on himself endorsed by B. Prag Narain, and it is 
admitted that these were accommodation Imndis for the benefit 
o£ B. Prag Narain who sold them to the firm of Naudram 
Chotelal a firm owned by the wealthy Surajbhan and Tarachand, 
polling agent of B. Prag Narain. These huiidis were dated 
October 19 and October 30 and December 9, 1920. The total 
sum is Es. 3,000. This sum appears to have been a loan raised 
by B. Prag Narain, but he did not show it in the return of election 
expenses. 

The books of the firm of B. Prag Narain show that considerable 
balances of the firm are retained in the possession of B, Prag Narain. 
Outside the books of the firm which only deal with income and expenditure 
of the firm, there are no books at all of B. Prag Narain according to his 
statement. 

He earns a considerable income as a senior vakil and he has the 
income from his firm, but he states that he maintains no account at all 
of his private expenditure. It is not compulsory for a candidate to keep 
accounts of his private expenditure, but in the absence of such accounts 
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it is not possible for him to prove what expenditure he actually did make. 
For the returfi of election expenses made out by the election agent may 
of course h^ve any number of omissions, as m fact the present returp is 
proved to have. 

We consider that the actual expenditure of B. Prag Narain is much 
greater than is shown by his return. 

Our finding is that the return of election expenses was false in 
material particulars. * 

The Commissioners unanimously recommend that the election of 
B. Prag Narain is void under rule 44(1) of the election rules. As no 
other party claims the seat, the Commissioners report that the seat is 
vacant. 

Under rule 5(3) the Commissioners report that B. Prag Narain is 
guilty of corrupt practices, and under rule 5(4) of having a return of 
election expenses false in material particulars, and under both sub-rules 
B. Prag Narain is ineligible for election for five years from the date of the 
finding in one case and the election in the other. 

Under rule 7(2) the name of B. Prag Narain shoukl be struck off 
the roU of electors. It was argued that for such an order notice was 
necessary under rule 47, but we consider that the serving of a copy of 
the petition was sufficient^ compHtoce with that rule in the case of a 
candidate. 

We allow the petitioner as costs against B. Prag Narain Rs. 5,843-10-0. 
The case has extended over one month so the amount is not excessive.’^ 
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Agra District (N.-M.R.) 

193(f 

PlAEBY LaL JaT 

Petitioner, 

versus 


(1) Rai Bahaduk MtnsrsHi Ambe Prasad 

(2) Babe Ram 

Respondents, 



Definition of candidate discussed.^ 

A candidate whose nomination paper lias been refused need not 
file a return of election expenses. 
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The petitioner^ an elector in the constituency asked that the election 
of respondent no. 1 should be declared void on the ground that c his 
nomination paper had been improperly accepted, and that of respondent 
no. 2 improperly rejected. He also asked for a declaration that respondent 
no. 2 had been duly elected, but later in the proceedings, at the time of 
settlement of issues, this request was withdrawn. It was held that the 
petitioner could withdraw this claim and that a recriminatory case could 
be abandoned. (Halsbury, vol. XII, page 453, paragxaph 882 ; Bombay 
City 1924, annexure C.) The pomt was raised that Babu Ram was 
disqualified to hold the seat as he had not filed any return of his election 
expenses. 

The Commissioners reported : — 

t “It was contended on behalf of the petitioner that as the other 
candidates had withdrawn their candidatures, so it was not necessary to 
add them as respondents to the petition, but we do not think that the 
above contention has any force. Rule 34 ^ 'provides that the petitioner 
may, if he so desires, in addition to calling in question the election of the 
returned candidate, claim a declaration that he himself or any other 
candidate has been duly elected, in which case he shaU join as respondents 
to his petition all other candidates who were nominated at the election. 
It was said that the words ^ candidates who were nominated at the 
election ’ in the above rule means the candidates who remained nominated 
up to the election and not those who had withdrawn. Rule 32 ^ defines 
* candidate ’ to mean a person who has been nominated as a candidate 
at any election or who claims that he has been so nominated or that his 
name has been improperly refused, and so forth. A candidate who has 
subsequently withdrawn is clearly a candidate within the meaning of 
the above definition. We are therefore of opinion that it wa^ necessary 
for the petitioner when he desired to claim a declaration for the seat 
for Babu Ram to join the other candidates who had withdrawn also as 
respondents to the petition, and as he has not done so, the result is that 
his claim 'for the seat for Babu Ram cannot stand. We therefore hold 
that the entire petition cannot be dismissed for the petitioner’s failure 
to implead the other candidates as respondents, but his relief as to the 
claiming the seat cannot be granted. 

'' The statement of Babu Ram shows that he soon after the election 
was sent to jail under some Ordinance and has not fiOied his return of 
election expenses. The question therefore arises as to whether he was 
bound to file a return of his election expenses. Rule 19(1)® provides 
that within 35 days from the date of the publication of the result of an 
election under sub-rule (9) of rule 14 there shall be lodged with the 
returning officer in respect of each person who has been nominated as a 

1 No-vy section 3(2) of paa?t III of the Corrupi; Practices and Election Petitions Order, 1936. 

^ Section 1 ibid, 

3 Section 5, part II, Corrupt Practices an<f Election Petitions Order, 1936, 
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candidate for the election a return of election expeU'^C'. of pcr->on 

containing the particulars specUied in sciieilult^ 1 and si'j;iK\i lx ah by ttie 
ca;g;|rUdato and his (Section agent. Rule 22(-l) ^ i>n)\ illc'^ that il in rf‘>p»-rf. 
of an election to any legislative boih constituted under thi'> At i return 
of election expenses of any person who has been noininatctl a-- a caiiditlait- 
at the election is not lodged within tiiiio and in the manner pri's^ ribtxi b\ 
or under the rules made on that behalf, neitluu’ thi‘ candidate nt»r hi- 
election agent shall bo eligible for ^oininaliou for live yi‘ars from th»- 
date of the election. The above rules show* that the persons who an^ 
required to file a return of election expenses are persons who have bctui 
nominated as candidates at the eicctioii. Wo dt> not tliiak that the 
words ‘ any person tvho has been nominated as a canduiati* <u tiu‘ (Her- 
tion ’ include persons whose nominations liave been nfonued by tie* 
returning officer. The word ' (candidate ' lias been definotl to mean 
(1) a person who has been nominated as a candidate at any election ; (li) 
or who claims that he has been so nominated ; (3) or that his nomination 
has been improperly refused ; and (4) includes a person who, whcui an 
election is in cqatomplation, holds himself out as a prospect! vt^ candidate 
at such election, provided that he is subsequently nominated as a candidate 
at such election. The above definition of ‘ candidate ' clearly shows 
that a person who has been nominated as a candidate at any election 
does not come within the meaning of a person whose nommation has been 
improperly refused. A person who has been nominated as a candid;itc 
at any election according to the above definition comes within a dilfcrcnt* 
category from a person whose nomination has been impro[)crly reiused. 
We are therefore of opinion that the candidates who are re([uin‘d lo lih* 
a return of election expenses are those candidates who iiavi^ been 
nominated as candidates at the election, and not the candidates whusi^ 
nominations have been improperly refused, and it was thtu'cforc not 
essential for. Babu Bam to file his return of election exjienso. Wb* 
therefore hold that Babu Bam did not file a return of election (uxpeu-.e> 
within the specified period and his failure to do so does not, in any way. 
affect the proceedings. 

the present case it is, however, manifest that the improper 
acceptance of the nomination paper of Mr. Amba Prasad and i be rejtH't it hi 
of the nomination paper of Babu Bam has materially affected the result 
of the election. We therefore hold that the result of the electiou has boon 
materially affected by the wrongful acceptance of the nomination }japt 5 rs 
of Mr. Amba Prasad and the non-acceptance of the nomination papm- of 
Babu Bam. 

Our report, therefore, is that the election of Mr. Amba Pnxhad to 
the United Provinces Legislative Council is void, and the claim wliieh 
was made for Babu Bam for the seat has been abandonetl, and as there 
is also a defect of non-joinder he is not entitled to the seat.” 

i 5 of part IV of Corrupt Fra(?tioes and Eieotion Potitious 



CASE No. IV 

Ahmednagar District (N.-JM.R.) *1926 

Eao Bahadur Ohitale and others .• Petitioners^ 

versus 


Mr. Firodea and eour others 


. . Respondents. 



Legitimated canvassing distinguished from undue influence. 

An untrue account of an isolated political act does not necessarily 
come within purview of section 6 of part I of the first schedule of 
the Corrupt Practices Order, 1936, nor is aif imputation on the public 
conduct of a candidate necessarily excluded. 

The distribution of loans from the famine fund to agriculturists could 
not be regarded as bribery or undue influence. 
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Mk. Fie ode a (respondent no. 1) was elected for the general seat, and 
Mr. Nirhali ^respondent no. 3) for the seat reserved for Mahrattas. • 

Tlie petition contained charges of treating, of the publication of 
false statements, personation and undue influence. It was also stated 
that the respondent’s return of election expenses was false in material 
particulars. 

As regards corrupt practices, *the Commissioners found that the 
charges of treating and undue influence were not established. It was 
proved that four persons came to a poUmg booth to vote at the request 
of ^ canvasser for the petitioner. Two agents workmg for respondent 
no. 1 dissuaded them from voting for the petitioner by various arguments 
The four voters then said that they would not vote for anybody at all, 
and went back without voting. In other words these electors when 
approaching the polling station were beset by canvassers of the different 
candidates. The Commissioners held that this amounts to a little 
more than legitimate canvassing and does not enable us to hold undue 
influence proved ^ * 

In the matter of the publication of false statements, the charge was 
that the respondent issued by way of reply to a leaflet published on 
behalf of Rao Bahadur Ohitale, a statement purporting to be a summary 
of the latter’s public acts, and in reference to the raising of the local 
fund cess it said that the idea of raising the cess was entirely his and he 
had got the resolution raising it passed unanimously ; that it must hence 
be inferred that he also voted for the resolution ; that he had not voted 
against it ; and that in these circumstances it was misleading to say that 
the statement that he had raised the cess was absolutely false ; that he 
had no occasion even to vote for the resolution, etc. etc. 

Now admittedly Rao Bahadur Chitale was very keen on mtroducing 
compulsory primary education into the district and money had to be 
found for the purpose. He further admits that he was one of the persons 
who had originated the proposal to raise the local fund cess. He says he 
does not remember who the other persons were who had originated the 
proposal. He also does not remember whether it was he who had 
suggested to the standing committee the idea of raising the cess. The 
resolution to raise the cess was put by him before the general board in his 
capacity of president, and it was unanimously adopted without any 
formal voting thereon. Upon these facts, we are not prepared to hold 
that the statement, when we read it as a whole and bear in mind that 
it was made in reply to the other statement, was false. It was urged 
that the words in Marathi might have a sinister meaning ; that they 
mean Rao Bahadur Chitale had dominated the will of his colleagues on 
the board by undue influence and thereby obtained their assent to the 
resolution. The words however do not necessarily mean this ; they can 
3 
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also be construed to mean that he had by persuasion brought his colleagues 
round to his views. The only other statement which is relied upon is 
thaft Eao Bahadur Chitale “ did not vote on the popular side when the 
question about (the release of) political prisoners was before the Council 
This must be held to be an untrue statement, for it is admitted that as a 
matter of fact Eao Bahadur Chitale had voted in favour of the resedutiou 
for the release of political prisoners. No attempt has been made to show 
that the false statement was made through a boyia fide mistake It must 
therefore be held that the statement was made without l^elieving it 
to be true. . The important question however is whether the statement 
was made “in relation to the personal character or conduct '' of Eao 
Bahadur Chitale. In a similar case/ the Commissioners observed . 
“ No sort of reflection or imputation is cast on the petitioner's 
character or conduct by the mere assertion that he had voted on a 
particular measure in a particular way. It is an assertion of a liistorical 
fact, a mere setting forth of an account of a political act of the petitioner 
in his political career. What result that act may have had on the interests 
of his constituents, whether it wiU, for instance, be a sacrifice of their 
interest or not, is not a question of fact, but of opinion, and any state- 
ment to that eflect is not a statement of fact, but a statement of opinion, 
and, therefore, will not come within the micchief of the rule.'’ In the 
present case, also, there was no sort of reflection or imputation on Eao 
Bahadur Chitale’s conduct. What was said was no more than an untrue 
account of an isolated political act of Eao Bahadur Chitale in hi^ jiolitieal 
career. The imiuendo that Eao Bahadur Chitale was a pro -Government 
man or a jodmhmnvala was a matter of opimon and not a ^tatenn^id nf 
fact. The statement in question therefore does not in our opinion 
come within the mischief of rule 4,^ part I of schedule V of the election 
rules. We are also not prepared to hold that the statement in question 
was reasonabl}^ calculated to prejudice Eao Bahadur Chitale 's election 
prospects. On the whole, then the charge of publication of false statt^- 
ments fails. We should not however be understood to hold that vi* 
regard imputations on the public conduct of a candidate as’ necessarily 
excluded from the purview of the rule. On that vexed guostion we 
express no definite opinion except to say that if such imputations are 
not covered by the rule as it stands it would be desirable to ameiui it in 
view of present political conditions in this country. 

Exhibits 1-A and 2-A did not bear on their face the name and the* 
address of the printer and publisher thereof, and consequently offended 
against rule 8 in part II of schedule V. 


^ West Coast and Ndgiris. 

2 Now section 5 of part I of the first schedule of the Cornipt Practices Orders 
19S6. 
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The Coijimissioners held that personation was proved in six cases. 
In three the persons whose names were entered on the electoral roll 
were dead; and in three others the persons who voted from the Sangamner 
municipal area were proved to have been absent from Sangamner on the 
day of election. As to who personated these deceased and absent electors 
there was no evidence. 

They found that it was ampler proved that these cases of personation 
were either procur^, abetted or connived at by Shivnarayan, the polling 
agent of respondent no. 1 and that in consequence a corrupt practice 
coming within rule 4 of part I of schedule V was committed by this agent 
of Mr, Pirodea, and held that the election of the returned candidate was 
void, as in their opinion a corrupt practice had been committed which 
brought the case under rule ^ 44 (1) (6). 

Respondent no. 1 filed a recriminatory petition alleging the commis- 
sion by the petitioner, or his polling agents, canvassers or workers, of 
almost all the corrupt practices mentioned in schedule V, parts I and II. 
The Commissioners reported : — 

We mention this array of corrupt prsbctices not because any 
evidence was led to substantiate them but rather to illustrate the reckless- 
ness and utter absence of that caje and caution which one expects from 
a person of respondent no.* I’s status, position and education. 

“ The gravamen of this charge is that Rao Bahadur Ohitale took 
undue advantage of his position as chairman of the district famine 
fund committee by starting the advance of loans to agiicultxurists in 
June, 1926, with a view to influence their votes m the coming election, 
at which he desired to stand as a candidate. The operation of giving 
relief from the fund had ceased in about October, 1921, and the suggestion 
is that the chairman, when he contemplated standing as a candidate for 
the Council election commenced from June, 1926 to curry favour with 
agriculturist voters by advancing loans to them from the famine fund 
over which he had control. On beuig required to do so the Rao Bahadur 
has produced the list of debtors to whom loans were given. He has also 
produced as required his correspondence on this subject with the Collector 
and president of the Ahmednagar famine fund committee. 

On going through this correspondence we have no hesitation in 
finding that there was absolutely nothing underhand, irregular or unfair 
in the conduct of Rao Bahadur Ohitale in the administration of this 
fund. It is an admitted fact that the agriculturists in the Ahmednagar 
district as a class were in low water last year owing to unfavourable 
seasons ; and it is quite clear from the correspondence that the Collector 
on being moved in that behalf by Rao Bahadur Ohitale allowed him to 


I Section 3 of part I of first schedule of Corrupt Practices Order, 1936, and 
paragraph 7(1), (b) of part III of the same order in Council. 
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advance loans from the permanent famine fund to substaptiAl 
turists, A circular, dated the ISth June, 1926, was issued by the tJollector 
requiring thorough inquiries into the applications sent to the&L ])y Rao 
Bahadiu' Chitale to ascertain the solvency of the applicants and the 
soundness and sufficiency of the securities ojBfered by them. No advance 
of any loan could be made by him unless a recommendation had been 
received after careful scrutiny as to the applicant’s security and solvcn(‘\\ 
No doubt the Rao Bahadur could perhaps have done this on his own 
responsibility as this had been the mode of giving reUef in previous years. 
In his letter to the Collector, dated the 10th May, 1926, he writes, ' of 
course I could do this on my own responsibility, hut I have been always 
acting under the advice of the Collector, who as head of the district is 
of course in touch with the distressing conditions ^irovaihnu in t-he 
district,’ We consider Mr. Eirodea’s allegations in this respect most 
reprehensible inasmuch as he was himself a member of the managing 
committee of the fund and .could easily have obtained any information 
he wanted from authentic sources. He was himself going to stand as a 
candidate along with the.Rao Bahadur, and though he knew that these 
loans were being advanced from June or July, 1926, he never complained 
to the Collector and the returning ffficer on the subject ; he never 
approached the chairman to obtain information about these loanf^ or 
about the administration of the fund. He admits he saw Mr. Bhide the 
Collector but never asked him whether the loans were made with his 
consent. He says he learnt about the end of September, 1926 that tliese 
loans were having an adverse influence on voters as regards his candida- 
ture and yet never informed the returning officer. Perhaps he fancied 
that this undue influence on the agriculturist voters was being sufficiently 
counteractied by the statement in the leaflet exhibit 1-A in the original 
petition that this gentleman who posed as their friend was the fo 7 is et 
origo of the increase in their local fund and irrigation cesses. 

It was argued that these loans were gratifications given to voters 
with the object of directly or indirectly iaducing them to vote for the 
petitioner. As a matter of fact the loans were not advanced* by the 
chairman personally from his own purse — but he was simply performing 
the ordinary duties of the chairman of the famine fund committee. We 
think there is no merit whatsoever in this contention, and it only 
emphasizes the recklessness with which the recriminator makes the most 
serious allegations against the conduct of his opponent without a shred 
of evidence to base them on. We find there is no bribery and no undue 
influence in what he has alleged and that therefore the charge of this 
corrupt practice fails.” 

The election was declared void. 



CASE No. V 

Akola South (N.-M.R.) 1924^ 

(Centbal Provikoes Legislative Coottoil.) 

Mr. Dinkae Eao Dhar Rao Naik Rajitbkab Petitiomr, 

versus 


Mr. Janardak Bhalchastdra Sake 


• • 


Respondent, 



Though it would be better if the returning officer remained in his 
public office at*the kacTieri for the purpose of receiving nomination 
papers, his private office is within the meaning of the electoral rules 
the office 

The burden of proving interference with the voters to such an extent 
as materially to ajBfect the result of the election rests on the petitioner. 
Absence of evidence of those who were influenced against the petitioner, 
and the fact that no complaint was made to the presiding officer, 
regarded as important omission. 
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The subsiiance of the petition is that the election of Mi\ J. B. Sane 
by a majority of 43 votes was procured upon an invahdly presented 
nomination ‘paper, by the threats of Mr. Vmayakrao Gokhale, Pleader 
of Basim, improper interference with the freedom of election by Mr. Ganu, 
the Akola Superintendent of Land Records, and official pressure of some 
patwaris and revenue inspectors. 

The complaint about the nomi^iation paper is that it was presented 
at 3 P.M.- and not before 3 p.m. on November 20th, 1923, and it was 
presented to the returning officer at his bungalow which is not a pre- 
sentation at his office within the meaning of the rules. The alleged 
threat by ]Mr. Gokhale, j^leader, is that on the polling day at Basim, 
just outside the poUing station, he declared that those who voted for the 
Maratha candidate would have to seek Maratha pleaders as their legal 
advisers, as the Brahmin pleaders of Basim would not work for them. 
The petitioner was recognised as the Maratha candidate, and this threat 
is said to amount to a corrupt practice that has vitiated and materially 
affected the election. The interference by Mr. Ganu is jihat he toured 
in the vicinity of Givha where he was appointed presiding officer for the 
election and urged the people to vote for Mr. Sane, and on the polling 
day he attempted to persuade voters to vote for Mr. Sane, using his 
official position and influence. He also improperly refused voting papers 
to certain persons who were on the list of voters. The complaint about 
patwaris and revenue inspectors was that one Renukadas, patwari, who 
was appointed assistant polling officer at Givha, threatened his official 
displeasure against those who did not vote for IMr. Sane. 

The first question of importance is whether the nomination paper 
was presented within time. It has been urged for the petitioner that the 
endorsement of the returning officer itself shows that the paper was present- 
ed at 3 P.M. and not before 3 p.m. Rule 10(3), however, doe.s not use the 
words “ before 3 p.m. ’’ It directs that the nomination paper shall be pre- 
sented to the returning officer between the hours of eleven o’clock in the 
forenoon and three o’clock in the afternoon Any time infinitesimally 
short of 3 P.M. would be within the scheduled time, and therefore a 
presentaticm '' at 3 p.m. ” is within time. Moreover, the petitioner 
himself has filed as his own evidence a copy of the order of the returning 
officer (who is in England and could not be called as a witness) which 
runs thus : Pandit J. B. Sane brought his nomination paper to the 
district officer a little before 3 p.m. on the 20th and found that I had left 
the office for the bungalow. He brought his nomination paper to my 
bungalow and gave it to me in my office room there within the statutory 
hours.” Thus from the petitioner’s own evidence the presentation was 
within time. Further the Commissioners unanimously agree in accepting 
the sworn testimony of Mr. J. B. Sane, that he went to the Kacheri of 
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the Deputy Commissioner at 12-45 and waited till about 2-30 p.m. and 
then, on making enquiry and learning that the Deput}^ Commissioner 
had left word that candidates should be sent to his bungalow, went there 
and handed the papers to the returning officer 10 or 12 minutes [)eiV)ro 
3 P.M. That officer perused the paj^ers and referred to the rules before 
signing the delivery endorsement and noting the time of signing which 
was- just 3 o’clock. The Commissioners have no hositati(m in holding 
that the papers were delivered to the Returning officer wdthiii the 'Statutory 
time. They would, however, like to observe that the wa>rds " dat^^ and 
hour ” in the printed certificate of delivery are vague, and should, in 
their opinion, he changed to date and time 

The next question is the one that has given rise to imich d!s<‘ussi(ai, 
viz. whether the presentation at the bungalow of the Deputy f‘omnns- 
sioner is a proper and sufficient presentation within the rules. It lia.s 
been strenuously contended that rule 10 does not prescri])e an}^ place for 
the presentation, and therefore the delivery to the returning officer In 
his office room at the bungalow complies with the rule. Against this it is 
urged that rul^ 10(3) must he read with the form of nomination given in 
schedule III which shows that the jiresentation must be at the office, and 
that office is the same building as is mentioned in clauses (7) and (0) of 
rule 10. • 

The Commissioners have considered this vexed question, and 'have 
decided that the presentation at the bungalow does comply with the 
rule. At first sight it appears that the footnote on the nomination form 
goes beyond clause (6) of rule 10 and is ultra vires in inserting tlie w^ords 
at his office ”, but a further consideration shows that tliis is not so. 
Clause (6) rejects all nomination papers presented after 3 P.:Nr. on the last 
day fixed for presentation ; hut it cannot be assumed converselj” that all 
papers received before that time must he accepted, as that would conflict 
with clause .(3) which prescribes that the presentation must be between 
11 A.M. and 3 p.m. Nomination papers can be rejected on other grounds 
and the footnote to the nomination form is an indication that such papers 
will he invalid unless presented at the office. The place of presentation, 
therefore, becomes important. We are of opinion that the whole form 
of nomination must be read as a part of rule 10(3). The ffdl meaning 
of this clause cannot he ascertained without a reference to the form. 
The clause is incomplete without the form itself. Then when the form is 
read, it is found to contain a clear direction as to the place of presentation. 
Twice it is mentioned that the delivery must he at the office of the 
■ returning officer, and that direction cannot be excluded from the rule 
or disregarded by the candidate. The question then arises whether the 
office room in the bungalow is an office of the returning officer for the 
purpose of such presentation. The word office ” has never, so far 
as we are aware, been judicially defined ; hut we are of opinion that in 
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this particular case we have sufficient material for a decision. The 
schedule in regulation III under rule 14 shows that the returning officer 
IS the Deputy Commissioner (ex-officio) and we conclude that the ^ffice 
of the returning officer is the office of the Deputy Commissioner as such. 
!Now undoubtedly pnma facie the office of the Deputy Commissioner is 
the building known as the Kacher'i where the courts are held and general 
administrative work of the district is conducted. But we have clear 
evidence, which we find satisfacta^ry, that this particular Deputy Com- 
missioner ordinarily did his work in the Kaclieri until about 2 p.m. daily 
and did the rest of his work in the office of his bungalow from 2 p.m. 
onward. This custom was well known to the members of the Bar and 
the litigant public. Thus by custom there were two offices with fairly 
well-defined times. Moreover, we have evidence that the returmng officer 
had left specific instructions that any candidate bringmg nommation 
papers should be sent to the bungalow. Hence, although we feel that it 
would oertainly have been better if the returning officer had remained in 
his Kacheri on those days until 3 p.m., we (Consider that the nomination 
papers of Mr. Sane were delivered to the returning office^; '' at his office ’’ 
within the meaning of the rules. 

We find that the nomination papers were delivered before 3 p.m. on 
November 20th, and they^were validly presented in compliance with the 
rules. There was no improper presentation or acceptance. 

The witnesses who speak of the alleged interference by Mr. V. V. 
Gokhale, pleader, who was admittedly the polling agent of Mr, Sane, 
are nos. 1, 11 to 16 for the petitioner and nos. 1, 3, 5 for the respondent. 
The burden of proving the allegations lies upon the petitioner and it is 
our unanimous opinion that he has failed to discharge it. The evidence 
is very discrepant and the witnesses are all partisans. 

A very smgular feature of the evidence is that none of the persons, 
who are said to have been influenced against the petitioner, have been 
examined as witnesses. Those who have come forward say vaguely 
that many persons went away and did not vote. They are not able to 
give the number of such persons or their names, nor even to say whether 
they were voters or mere spectators. Even Punjaji himself as A.W. 16 
cannot n^me any of those voters who are said to have been driven away 
by the remarks of Mr. Gokhale, although he claims them as his acquaint- 
ances. The witnesses who speak on this issue, with the exception of 
A.W. 11 and 13, who have been completely discredited, aU voted for the 
petitioner. There is, therefore, nothing whatever to show that anything 
was said that influenced the election in any way. And another circum- 
stance which cannot be disregarded is that no complaint was made to the 
presiding officer or the returning officer. If it had been a fact that 
Mr. Gokhale had been interfering with the freedom of election in the 
manner alleged by the petitioner he would naturally have informed the 
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Sub -Divisional Officer who was presiding officer and whose duty it was 
to stop any such interference. ' Or, if that opportunity of protest had 
been allowed to pass, the petitioner would have mentioned the occurrence 
at the time of counting, if he felt aggrieved. All this points to the con- 
clusion that this is an after-thought based perhaps upon some very trivial 
incident that had no effect in reality. 

Our finding is that the alleged interference has not been established. 
We find that there was no corrupt pr%ctice. 

Three charges are brought against Mr. Ganu, the superintendent of 
land records — (1) an endeavour to persuade persons to vote for Sane 
during his touring on December 2nd to 5th, (2) an attempt to induce 
voters similarly while acting as presiding officer at Givha, (3) a refusal to 
allow certain persons to vote. 

This last charge, vaguely stated in the petition to apply to “ certain 
voters ” and to have “ materially affected the election is whittled 
down in pleadings to two persons, Govinda and Daryaji. The former is 
A.W. 8, whose deposition in our opinion, shows that he never went near 
the place of polling and is^ignorant of the procedure. Ganu as respondent’s 
witness no. 4 admits that he refused to give Daryaji a voting paper, 
but gives a satisfactory reason. This man did not fully tally with the 
description in the voter’s list and he was asked to bring some one to 
identify him. Renukadas as R.W. 6 corroborates this. The objection 
was that Daryaji admitted that he was not the working patel. Ganu 
says that this raised in his mind a hona fide suspicion as to the man’s 
identity and he asked for some one to remove the doubt. R.W. 6 corro- 
borates this. But even if this were not a justifiable refusal, it cainiot be 
held that the whole election was thereby materially affected by the refusal 
of one vote. 

[The Commissioners found that the evidence did not establish the 
allegation that Ganu was deliberately interfering with the election during 
his touring on the four days preceding the polhng. They add] : — 

Then we come to the alleged interference at the time of polling. 
Here we again meet the significant fact that all these witnesses who 
speak of threats, inducements and coercion, actually voted for Dinkar 
Rao as they had always intended to do. As regards Surybhan A.W. 4 
we are of opinion that this man probably intended to vote for Sane as 
he did in fact, although he is reluctant to admit it in court in the presence 
of Dinkar Rao and so makes his rambling statement about not knowing 
in what box he put his paper, although he was specially told that Dinkar 
Rao's box was red. But even if this man’s vote was changed on account 
of something said by Ganu, this could not be said to have materially 
affected the election. It is quite possible that he wanted to vote for 
Dinkar Rao, and put the paper in the wrong box by mistake as he says 
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he did vote^or Dinkar Rao. The truth cannot be ascertained and the 
Commissioners “do not feel able to rely upon this man’s deposition. 

Such is, the evidence on this supposed interference ^at 

the time of polling. Not one of these voted for Sane, but all for the 
petitioner. Thus if Ganu said anything at all it had not the least eSect. 
It is quite probable, and this he admits, that when voters appeared con- 
fused and not knowing what to do he directed them to the boxes and told 
them what to do. It is even possible that he asked some of them for 
whom they wanted to vote and then gave directions as to the boxes. 
Dealing with illiterate villagers is not the same thing as conducting an 
election in a big town. The Commissioners are not satisfied that this 
evidence is sufficiently reliable to establish any direct interference by 
Ganu, and are quite convinced that any such advice as may have been 
given failed to change the election in the very least. It is noteworthy 
that the petitioner’s own polling agent Dajibarao, who is said to have 
been there aU the time, has not been called as witness. Also no com- 
plaint seems to have been made to him aboulT Ganu interfering. What 
Ganu did raised no protest at the time. Fm^ther it is iK>ted that not 
one of the several patwaris and patels, who were In the courtyard within 
a few feet of Ganu, aU the time, had been called. So also not one of the 
three schoolmasters, who yere specially appointed as clerks for the 
poUmg, was examined as witnesses. Two of these were not Brahmins. 
When the petitioner omits to call the uninterested persons who were on 
the spot aU the time and prefers to rely upon biased adherents of his 
own cause, he must not be surprised if adverse inferences are drawn 
against him. 

The Commissioners are unanimous in their opinion that no grounds 
have been established for declaring the election of Mr. J. B. Sane void, 
and the petition should be dismissed with full costs on the petitioner, 
allowing as pleaders’ fees the sum of Rs. 350 (three hundred and fifty 
rupees). They accordingly humbly submit their report to His Excellency 
the Governor for his orders under rule 40 of the Berar electoral i*ules.” 




CASE No. VI . 

Akyab (Indian Urban) 1928 

(Btoma Legisl^^tive Council.) 


Mb. S. Mahmud 


versus 


Petitioner^ 


Mb. R. K. Ghose and one 


• • 


Respondents, 



Particulars of charges can only be amended by amplification or 
the giving of further details. Where a petition gives no instances or 
particulars of a charge, these cannqt be furnished later and no evidence 
can be adduced on it. 

Rulings in Attack, B^ilandshahr East, Kangra, Am7ntsar, Kistna, 
Bombay, and Saharanpur discussed. 
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This petition is by Mr. S. Mahmud, one of the unsuccessful candidates 
for the Akyab Indian urban constituencj^ at the recent election of 
November 2nd, 1928, against the successful candidate, the first respondent, 
Mr. E. K. ‘Ghosjs, and another candidate, ]\Ir. H. Guha, who has made 
no appearance. Mr. Ghose obtained 1,313 votes, the petitioner 698 votes, 
and Mr. Gulia 69 votes. The petition was on the grounds of bribery, 
treating, personation, publication o£ false statements, the hiring of public 
conveyances, the issue of circulars without the pubhshers^ and printers’ 
names and addresses, and the submission of a false return of election 
es;genses. The petitioner claimed the seat. 

In our order, annexure A, the charges of bribery were struck out for 
lack of sufficient particulars, while some other charges or parts of them 
were abandoned. The circulars and placards in question were subse- 
quently received, and were found not to be printed matter. 

On the day fixed for the trial of the petition, the petitioner did not 
appear. He had made no application for the issue of summonses for his 
witnesses, and the additional security for costs ordered had not been 
furnished by him. 

The petition must be dismissed for default. 

We find that the respondent, Mr. E. K. Ghose, has been duly elected, 
and we recommend that the petitioner pay him the costs of this petition, 
which we assess at Es. 450. 


[Annexure A] 

The list of particulars, paragraph lY (1) amiexed to the petition, 
states that the respondent paid bribes to '' the electors ” qf five named 
wards in Akyab town. 

The petitioner asks at this, the prehminary hearing, to be allowed to 
furnish at* a later date further particulars of the sums paid, the dates 
and places of payment, the names of the respondent’s agents employed 
by him to*make the payments, the dates and places of the payments to 
them, and the names of the recipients. 

Eule 33(1) enacts that the petition shall contain a concise statement 
of the material facts relied on. It shall be accompanied [sub-section (2)] 
by a list setting forth full particulars of any corrupt practice alleged, 
including as full a statement as possible as to the names of the parties 
alleged to have committed any corrupt practice, and the date and place 
of its commission. Sub-section (3) provides that the Commissioners 
may at any time allow the particulars included in the said list to bo 
amended, or order farther and better particulars to be furnished. 
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The question of amendment of particulars has been discussed in 
several reported election enquiries. It has arisen under two closely 
similar forms : — 

(1 ) Where a vague or general charge has been made in tlie porition, 

and it is subsequent^ sought to amend it by giving 
particular instances ; and 

(2) Where instances have been given in the petition, and it is 

sought to give evidence of other instances of the same 
sort. 

As to the first of these kinds the Attack cased merely allowed 
some elucidation of particulars. 

In the Lahore case (see page 469), intimidation by certain s])intiial 
leaders ” was alleged, and particulars of the names wore allowed to b(‘ 
given later. This case however and the other cases, were decided 
under the electoral rules of 1920, where rule 31 (equals the present 
rule 33) contained no provision corresponding to the present sub- 
section (2) of rule 33, which requires a list of particulars with names and 
dates and detaSs of the corrupt practices alleged. 

The Bulandshahr East case (see page 219), the Saharanpiir case (sec 
page 623), and the Kangra case (see page 439), quote with approval and 
follow the remarks in the Worcester case given at page 154, Hammond's 
Indian Candidate edition of 1920 (not reproduced in the 1923 edition) : 
‘‘ To deliver particulars with nothing but the name of the candidate and 
the character of the offence, leave everything else in blanic, and attempt 
to fish out some possible materials from which the blank may bo filled 
up is an abuse of procedure.” 

In the case before us we have of course only the character of the 
offence, the name of the respondent, and the names of five wards of the 
town, and everything else is left blank. It cannot be said that any 
attempt has been made to giye full particulars. 

As to the second kind, in the Amritsar case (see page 85), the petition 
vaguely alleged a large number of personations, and gave one instane|i 
only in the particulars. On an application to add fresh instances it was 
held that only the particulars included in the list could be amended, and 
that it would be straining the language of the rule to hold that the word 
particulars includes fresh instances of a similar kind. 

The Rangoon West case,^ is to the same effect. On the other 
hand it was held in the Bombay case (see page 178), that the addition 
of further instances of the same charge did not mean a jfresh charge, 
but was merely an amendment of the particulars of the corrupt i>ractiGo 
already alleged, and could therefore be allowed. 


1 I.E.P. I, 12. 


2 I.E.P. III, 244. 
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This not merely ignores the wording of rule 33(3), as is pointed out 
in the Kistnd case (see page 450), but also the fact that each single 
instance of corrupt practices alleged is a substantive charge. It may 
be at a different time and place and involve different persons. It may 
be sufficient in itself to vitiate an election. 

The general principle in England is that no amendment is allowed 
after the lapse of a prescribed time which would amount to constituting 
a new petition. 

In the Kistna case (see page 447), there was a general charge of 
corruptly employing board servants, and it was ruled that a specific 
instance could not later be added. 

We agree with the decision in that case, and with the remarks that 
what was sought was the amendment of the list of particulars by adding 
to them, while the rule only allowed amendment of the particulars in the 
list (already) by amplification or the giving of further details. 

There is then a great preponderance of opmion that fresh instances 
of a similar kind cannot be given, and that where the petition gives no 
instances or particulars of a charge, these cannot be feimished later, 
and no evidence can be adduced on it. 

We would agree that this is so, and are in accord with the remarks 
made on the subject in the mBulandshahr East, Amritsar and Kistna cases. 

There is something more to be said on the merits of the present 
application, apart from the interpretation of the rules. 

The petitioner’s application for permission to give further particulars 
has been made orally. He is not represented by an advocate, and has 
filed no affidavits. We have examined him as to the cause of delay 
in making his application at this late stage, some three and a half months 
after the petition was filed. 

It would appear from his statement that he knew of part of the 
particulars which he proposes to give at the time he filed 'the petition, 
and purposely suppressed them as he did not think that he could prove 
them. 

As to ‘the rest he has not attempted to show that he could not have 
discovered ^them with due diligence and skill when the original petition 
was filed, and in fact he is not ready with a large part yet, and asks for 
further time at this stage of the proceedings. 

The application to file further particulars is rejected, and para- 
graph IV (1) of the particulars wdU be struck out. 




CASE No. VII , 

Akyab West (General Rurajl) 1928 

(Btjema Legislative CoiifrorL.) 


Mb. E. G. Maeaoan . . . . . . Petitioner, 


versus 


U Tha Bak, k:.s.m. 


. . Bespondent. 



It is not sufficient to prove regularities at an election. It must 
be proved that they did actually materially affect the result of the 
election. 
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The petitioner, Mr. E. G. Maracan, was defeated by the respondent, 
U Tha Ban, K.S.M., in the Akyab West rural constituency election by 
a majority^of 4,287 votes. 

He claimed that the result of the election had been materially 
affected by non-compliance in two instances with the regulations made 
under the Act, and that the election of the returned candidate was 
consequently void. 

The first instance alleged is that the presiding officer at the 
Alethangyaw polling booth closed it at 4 p.m., and so prevented “ over ” 
2,500 Muhammadans from voting who would have voted for the petitioner. 

Paragraph 28 of the Burma electoral regulations provides that the 
poll should be kept open until 6 p.m. 

The second instance relied on is that the presiding officer at the 
Zadibyin booth broke open the seals of both the ballot-boxes after the 
poll was closed, and after counting the tokens in each re-sealed them. 

The procedure to be adopted is contained in regulation 38, which 
read with rule 46 et seq, obviously does not contemplate^any such action 
by the presiding officer, whatever dispute may arise. 

The respondent in his written statement said that the poll at 
Alethangyaw was closed fit abois?b 5 p.m., owing to a riot which was 
started by the Muhammadans. 

The incident at Zadibyin was admitted. It is said that the boxes 
were unsealed and the tokens counted in the presence of the agents of 
both sides, and that this was done because there was some dispute about 
one vote. 

It is admitted that the figures in the voting return are correct, and 
from these it appears that 573 tokens were found in the baUot-box, 
while the presiding officer had issued 574 tokens. Of these Votes, 545 
had been cast for the respondent and 28 only for the petitioner. 

The petitioner’s advocate did not wish to cite any evidence on the 
Alethangyaw incident even as to the numbers of voters affected. It 
might be remarked that it is highly improbable that at so late an hour 
so large a number of voters could have been denied the opportunity of 
voting. 

It is obvious that the number of votes affected by both incidents, 
assuming that all the votes at Zadibyin were affected, 2,500 pltts 573, 
or in aU 3,073 votes is far less than the majority gained by the respondent. 

At a preliminary hearing the petitioner was asked to show why the 
case should not be decided on the pleadings. 

Hjs argument was that an irregularity of the kind that occurred at 
Zadibyin vitiated the whole election, but he could adduce nothing to 
support such a contention. An irregularity in the nomination paper 
staiids of course on a different footing. 
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On the incident at Alethangyaw the petitioner's advocate quotes the 
Ghamparan North case (see page 303), where it was remarked in a case 
whe»e the majority was only 122, and no less than 515 persnus out of 
a total of 1,731 were prevented from effectively recording their votes, 
that the Commissioners were of opinion that it would be wrong to allow 
the election to stand. In that case if the votes irregularly recorded had 
been rejected the petitioner would actually have obtained a majority. 

That case bears no analogy to ?he present one. The law on the 
subject is quite clear. The petitioner must show that the irregularities 
complained of did actually materially affect the result of the election. 
Here it is clear that they did not do so, and it is not even concei%"able 
that they might have done so. 

Nor is it the case that a majority of the electors were prevented from 
recording their votes effectively (see Woodward vs. Sarsons, appendix 11 , 
page 731). 

The petition must therefore be dismissed. We find that the returned 
candidate, XJ Tha Ban, K.S.M., has been duly elected, and we recom- 
mend that the petitioner shall pay the costs of this petition, which wo 
assess at Rs. 255, to the respondent. 



CASE No. VIII 

Aligarh District East (N.-M.R.) 1J923 

(United Pkovinoes Legislative Oodnoil.) 

Thakttb Udaya Vra Singh • . . . Petitioner, 

versus 


Raj Kumar Singh 


• • 


. • Bespondent 



Trivial mBdescription in a nomination paper should be condoned. 
If the mistake misleads* nobody and causes no misgiving in the mind of 
the returning oflS.cer as to identity, the nomination paper should not be 
rejected. 

The entry of age in a horoscope supported by documents in the 
handTOiting of persons who are dead held sufficient to rebut the entry 
regarding age in a school register. 
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The petitioner Thakur Udaya Vir Singh was a candidate for election 
to the United Provinces Legislative Council from the AHgarh District 
East non-Muhammadan rural constituency. In the space for the name 
of the constituenc}^ in all his nine nomination papers the petitioner had 
put down “ AHgarh East non-Muhammadan rural ”, The returning 
officer on 7th November, 1923, rejected the petitioner’s nommation 
papers by the following order : — 

‘‘ Declared invahd as the name of the constituency has not been 
correctly given. It should be ' AHgarh District (East) non-Muhammadan 
rural There is no such constituency as ' AHgarh East This is a 
technical matter in which I hold that absolute accuracy is essential.” 
The petitioner urges that this invaHdation by the returning officer was 
improper. 

Besides the petitioner there were two other candidates for the same 
constituency, viz. Kunwar Raj Kumar Singh of BarauH and Pandit 
Basdeo Sahai of Gangiri. The nomination paper of Pandit Basdeo Sahai 
Sharma was also rejected. • 

The nomination papers of Thakur Udaya ‘Vir Singh and Pandit 
Basdeo Sahai Sharma having been rejected by the returning officer, 
Kunwar Raj Kumar Singh was retamed unopposed as a member of the 
Legislative Council. His election has been caUed in question by Thakur 
Udaya Vir Singh on the grounds specified in his election petition, of 
which the main one is that Raj Kumar Singh was under 25 years of 
age on the day of his nomination. Basdeo Sahai Sharma has been joined 
as a formal respondent. The petitioner has claimed the seat for himself. 

We are of opinion that the refusal of the petitioner’s nomination by 
the returning officer was not justified. The abbreviation of the name of 
the constituency by the omission of the word “ District ” should have 
caused no misgiving in the mind of the returning officer as to the 
identity of the constituency, because there was no other constituency of 
a similar name with which AHgarh East ” could have been confounded. 
In fact, on the 6th November, the returning officer had posted on the 
notice board in front of his office the names of the nominated candidates 
and their constituencies, including that of the petitioner as a candidate 
for the AHgarh District (East) non-Muhammadan rural constituency. 
Raj Kumar Singh, respondent no. 1, himself described the constituency 
m question as AHgarh East ” in his nomination paper exhibit 1(6) 
and his declaration of the appointment of his election agent on the 
back of the nomination paper exhibit 1(a). We find that in some pro- 
vinces, the word “ District ” is used after the names of the district 
constituencies, while on others it is not. In the United Provinces Gazette 
of the 24th November, 1923 (part VIII), page 632, the two non- 
Muhammadan rural constituencies of Bulandshahr district are described 
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as simply Bulandshalir (East) ” and Bulandshahr (West) Nor is 
the word District ” added to the names of any of the district eon- 
stitj^iencies therein mentioned. In the United Provinces Gazette, dated the 
5th of January, 1924 (part I), page 18, the constituency of Meerut 
District North is described simply as ‘"Meerut North'’. If this not 
inconvenient abbreviation of the name of a constituency as created by 
statutory rules is permissible in official publications, too strict a view of 
the omission of the word "" District^’ by the returning officer was not 
justified. The misdescription was trivial and should have been con- 
doned. It was a mere mistake in the use of a form which could niislea<l 
nobody. This is the principle undertying the English Ballot Act. 

It was conceded by the learned counsel for the respondent no. 1 
that the question of the latter’s age could be raised before us even though 
no objection to his age was taken before the returning officer. 

The objections set out in paragraph 12 of the petition are {a) that 
respondent no. 1 was under 25 years of age, (6) that he was not the 
adopted son of Rao Karan Singh, (c) that he had differently given his 
parentage in different nomination papers, and (d) that his nomination 
was not according to frules. With the question of the respondent’s 
adoption we are not here concerned so long as there is no dispute about 
his identity. Nor does it matter whether he described himself as the 
adopted son of Rao Karan Singh in one nomination paper, or as the son 
of his natural father Balwant Singh in another. At least one of his 
nomination papers exhibit 1-A, in which he has described himself as the 
adopted son of Rao Karan Singh, is valid. 

The only other important question to consider is whether Raj 
Kumar Singh was under 25 years of age on the date of his nomination, 
which was one of the grounds of the written objection of respondent no. 2 
before th^ returning officer. 

According to the scholars’ register exhibit 5, Raj Kumar Singh 
was admitted to the Aligarh branch school on the 14th of December, 
1906, when his age was put down as “ eight years He was admitted 
to the Aligarh district school on the 8th of July, 1908, according to the 
scholars’ register exhibit 4, and his age was then recorded as 9 years 
6 months and 24 days. According to this he would be 24 years 10 
months and 22 days (i.e. less than 25 years) on the 5th of November, 
1923, which was the nomination day. This calculation is evidently 
based on the assumption that the respondent was exactly eight years 
old on the 14th of December, 1906. The petitioner relies on the entry 
of the age of respondent no. 1 in the scholars’ register exhibit 4, which he 
says he inspected on the 7th of November, 1923. 

The petitioner has also summoned the record of the year 1917 in 
which Raj Kumar Singh on the 4th February, 1918, gave his approximate 
age as 19. 
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After discussing the evidence the Commissioners reported : — 

We are of opinion that the evidence produced by respondent no. 1 
has sufficiently rebutted the entry in the scholars’ register exhibit *4 
about the age of Raj Kumar Singh, which was based on the entry in the 
branch school scholars’ register and therefore cannot be held to be 
accurate'. The horoscope exhibit B1 and at least two varashphals are 
in the handwriting of persons who a^ dead and these documents could 
not have been manufactured for the purposes of this case. According 
to the horoscope, and this is confirmed by the 10 varashphals produced 
by respondent no. 1, he was born on the 18th of November, 1896, and 
he w&;S therefore above 26 years of age on the date of his nomination, i.e. 
the 5th of November, 1923. We hold that Kunwar Raj Kumar Singh 
was duly qualified for election. 

It follows from what has been said above that the acceptance of 
the nomination of respondent no. 1 was not improper, but the refusal 
of the nomination of the petitioner was improper. It is clear that the 
election of respondent no. 1 was materially affected by the improper 
refusal of the petitioner’s nomination. ^ * 

We, therefore, recommend to His Excellency the Governor that the 
election of Kunwar Raj Kumar Sin^h should be held to be void. The 
petitioner has succeeded on (5ne issue, but failed on the issue about the 
age of respondent no. 1. 

In the special circumstances of the case we recommend that the 
parties do bear their own costs. 




CASE No. IX . 

Aligarh District West (N.-M.R.) i923 

(United Pbovinobs JliEgislattve Council.) 

Thakub Shib Nabayan Singh . . . . Petitioner, 

versus 


Thakto Lakshmi Raj Singh 


Respondent, 



Where there is doubt as to the spelling of the name of a candidate, 
proposer or seconder, the returning^ officer should hold a summary 
enquiry. Absolute literal accuracy is not essential. The description 
should be such as is commonly understood 

Evidence of age in school register accepted in preference to that 
given in a horoscope. 
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The petitioner Thakur Shib Narayan Singh and the respondent 
Thakur Lab^hmi Raj Singh were the only two candidates for election 
to the United Provinces Legislative Council from the Aligarh District 
(West) rural non-Muhammadan constituency at the last general election. 
The petitioner was nominated by means of three nomination papers, 
but on the day of the scrutiny, the 7th of November, 1923, aU these three 
nomination papers were declared invalid by the returning officer on the 
following grounds : — 

{a) '' As the name of his proposer given as ' Bhawani Shanker ’ 

* does not agree with the electoral roll where the name is 

given as ‘ Bhamani Shankar 

(6) That the age has not been properly given. Only ' 41 ’ has 
been written, and the word " years ’ has been omitted. This 
is a technical matter in which I hold that absolute accuracy 
is essential. I am not entitled to make any presumption 
whatsoever as what is correctly intended. 

(c) As the name of the proposer given as ‘ Laljja ’ does not 
agree with the electoral roll, where the name ' Lajia ’ is 
given. These are twojdifierent names.” 

The petitioner had taken an objection before the returning officer as 
to the age of the respondent, aUeging that Thakur Lakshmi Raj Singh 
was tmder 26 years of age on the day of his nomination and as such was 
ineligible for election, but the returning officer overruled this objection 
and declared the nomination of the respondent to be valid. Thus Thakur 
Lakshmi Raj Singh, being the only validly nominated candidate, was 
returned unopposed. 

On the pleadings of the parties the following two issues were framed 
by us : — 

(1) Was the invalidation of the petitioner’s nomination by the 

returning officer improper ? 

(2) . Was the respondent ineligible as a candidate owing to the 

fact that he was under 25 years of age on the 5th of 
• November, 1923 ? 

Issue 1. — ^The petitioner’s nomination papers are exhibited as 
exhibits 1, 2 and 3. 

In exhibit 1 the name of the proposer is signed Bhawani Shankar ” 
and his electoral roll number is given as no. 1752. The electoral roll in 
Aligarh is prepared in both Urdu and Hindi, The election officer Babu 
Mahadeo Prasad has stated that in this district we have been acting 
upon the electoral roll in Urdu and not on that m Hindi He admitted, 
however, that there was no Government order which preferred the 
Urdu to the Hindi copy of the electoral roll and we can see no ground 
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for preferring one to the other. The returning oflicor looked up tht* Tnlu 
copy of the electoral roll and found that the name giveii aucUU’-t no. 17oG 
wjifcs '' Bhamam Shankar In consequence of this disngreeiufnt with tlu^ 
signature of the proposer he declared the nomination invalid. If. h<nv- 
ever, he had looked at the Hindi electoral roll he would have found 
that the name there given against no. 1752 was ‘‘ Bhawani Shunkar 
i.e. the exact name given by the proposer in nomination pa[)er I , 

We have been referred to and taken through a number of Engh-h 
decisions on questions cognate to the point which we have bcdnro 
These are, however, anterior to and have doubtless been considiu'tMl in 
the Indian electoral law, and we see no necessity in this case tu travid 
beyond the Indian rules, which are clear and full. 

Begulation 9 made under rule 13(1) of the United Provinc'oy elertoral 
rules and printed on page 3 of the Unitsd Provinces Gazette, Extraordinary, 
dated the 4th July, 1923, sets out the grounds on which the returning 
officer may refuse any nomination. Among them are : 

Nine (i) (ii) that the name of a proposer or seconder is not entered on 
the electoral foil of the constituency, and 9 (i) (iv), that the candidate 
or any proposer or seconder is not identical with the person whose electoral 
number is given in the nomination paper as the number of such candidate, 
proposer or seconder as the case may be. • 

Eule 9(i) further contemplates the refusal of a nomination after 
such summary inquiry as the returning officer thinks necessary. 

It needed a very summary inquiry, if any, in this case to satisfy the 
returning officer that the proposer on exhibit 1, was identical with th(‘ 
person shown in the electoral roll against the corresponding numljer. 
A mere reference to the Hindi electoral roll would have set the matter at 
rest. 

The insistence by the returning officer on absolute literal accuracy 
was overdone. The object to be kept in view in filling up the nomina- 
tion paper is “ that a person who sees the nomination paper may he able 
to decide whether the candidate is properly nominated or assented to by 
enrolled burgesses and to determine this by a mere comparison of the 
nomination paper and burgess roll without any further and laborious 
inquiry {MoorJiovse vs. Linney, XV, Q.B.D., 1885.) 

It is further laid down in the English Act, 45 and 46 Victoria G. 50, 
on a cognate subject that no inaccurate description of any person should 
hinder the operation of the Act, with respect to that person provided 
the description be such as to be commonly understood {ibid.). It is the 
misleading of the electorate that is to be avoided. 

We think that the nomination paper exhibit 1, satisfies the principles 
above enumerated. Even if the fact that the name of the proposer is 
given in the Hindi electoral roll in the same form as in the nomination 
jpaper be ignored, we are of opinion that the writing of the proposer’s 
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name as Bhawani ’’ could have misled no one as to his identity. It was, 
doubtless within the returning officer’s knowledge that ‘‘ Bhawani ” 
and Bhamani ” are interchangeable renderings of one and the s^me 
name. Such interchange of letters in words is quite a common feature 
in this province and is in keeping with philological rules. 

We, therefore, find that the returning officer improperly declared the 
nomination paper exhibit 1 to be invalid. We hold that it was valid. 

Issue 2. — The next question to consider is the age of the respondent 
on the date of his nomination, i.e. the 5th of November, 1923. The 
petitioner relies on the entry of the respondent’s age in the scholars’ 
register of the Government High School exhibit 13 in which the date of 
birth of Kunwar Lakshmi Raj Singh is recorded as the 4th of March, 1899. 

We are not impressed by the respondent’s evidence about his age. 
The horoscope exhibit A has not the appearance of an old document 
prepared in 1954 and the Isht from which it was prepared by Pandit 
Chheda Lai is not forthcoming. It is admitted that a horoscope can be 
prepared from any given Isht. The resp5ndent’s mother was not 
examined to prove the date of her son’s birth, or that* the horoscope 
exhibit A had remained in her possession and lhat she gave it to her 
son to be produced in court. The evidence of Subedar-Major Rukam 
Singh and the respondent’s grancJuncle Thakur Karan Singh is not 
convincing. On the other hand, there is an unimpeachable entry of the 
date of the birth of the respondent in the scholars’ register of the 
Government High School and this entry was made at the instance of the 
respondent’s grandfather and in his presence. We are of opinion that the 
entry of the age of the respondent in the school register has not been 
rebutted by the evidence produced by the respondent. We find that 
the respondent’s age was 24 years 8 months and 1 day on the 5th of 
November, 1923, i.e. under 25 years on the day of his nommation, and 
that he was ineligible for election under rule 5 (1) (/) of' the United 
Provinces electoral rules. We have found that Thakur Shib Narayan 
Singh’s nomination was improperly refused. He was thus the only 
duly qualified and validly nominated candidate for election to the 
Legislative Council for the Aligarh District (West) rural non-Muhammadan 
constituency^. We, therefore, recommend to His Excellency the 
Governor that the election of Thakur Lakshmi Raj Singh should be held 
void ; that the petitioner Thakur Shib Narayan Singh should be declared 
to be duly elected as a member of the United Provinces Legislative Council, 
and that the respondent should pay the petitioner’s costs amounting to 
Rs. 40-8-0. 




CASE No. X 

Aligarh, Muttra and Agra Districts (M.'R.) 1923 

(Ukited Peovikces Legislative Council.) 

Mohajmmad Abdul Wahab . . . . Petitioner, 

versus 


Obedub Rahman Khan 


. . Pespondent, 



A commission of enquiry is not competent lo enqum* nitu the 
question of proper presentation of tli^ petition subsequent to its admission 
by the Governor. •• 

It is not necessary for a candidate to give the date when he signs 
his nomination paper. 
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At the election of 1923 for the United Provinces Legislative Council, 
Mohammad -Abdul Wahab and Obedur Rahman Khan were candidates 
for the Aligarh, Muttra and Agra districts (Muhammadan rural) consti- 
tuency. The nomination of Mohammad Abdul Wahab was refused by 
the returning officer on the ground that his declaration on the nomination 
paper assenting to his nomination ^was not dated by himself but by 
some other person. The respondent Obedur Rahman Khan (being the 
only other candidate) was accordingly returned unopposed. This is a 
petition filed by Mohammad Abdul Wahab. 

•In his written reply the respondent has challenged the validity of 
the petitioner’s nomination, and the question arose at the outset whether 
he was entitled to do this seeing that there is no recriminatory petition 
under rule 42 of the electoral rules before us. Respondent’s counsel 
relied on order 21, rule 22, Civil Procedure Code in support of his position. 
We are of opinion that we cannot apply that provision in this case. We 
are bound to adapt our procedure to that laid down in the Civil Procedure 
Code as nearly as may be ”, but election law is special law*and section 42 
of the electoral rules has set out distinctly the conditions under which a 
recriminatory petition is permissible, viz. when the petitioner claims 
the seat for himself. In no other case is recrimination contemplated. 
Nor, indeed, would there be any useful object in making an inquiry 
into the qualification for candidature of a person who does not claim the 
seat for himself. Our business is confined in a case like the present one 
to the question whether the respondent has been properly elected. 

We, therefore, think that the analogy of order 21, rule 22 is not 
a real one, and that the respondent’s objection to the validity of the 
petitioner’s nomination must be ignored. 

Apart from this the pleadings of the parties disclosed the foUowing 
two issues ; — 

(1) Was the invalidation of the petitioner’s nomination paper by 

the returning officer improper ? 

(2) Was the election petition duly presented and have the 

♦ Commissioners any authority to inquire into the point 
after the petition has been accepted by the Governor ? 

The second issue relates to the due presentation of the election 
petition and may conveniently be dealt with first. We are of opinion 
that we are not competent to go behind our appointment as Commissioners 
for the trial of this petition and are debarred from inquiring into the 
question of the proper presentation of the election petition subsequent 
to its admission by the Governor. We must presume that prior requisites 
have been complied with otherwise the petition would have been dis- 
missed by the Governor under rule 36(1). We agree with the views 
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expressed by the Commissioners m the Salem and Coimbator/'-nnn-Xortlt 
Arcot case, 1921 (see page 629). The same question has '’been '■iiuiiarly 
depided in the report of the election case no. 3 of 1924, Beiu^al [iJ^najp/h 
Muhammadan constituency, see page 341). Issue 2 is theivfon^ dt‘cided 
against the respondent. 

This brings us to the first and main issue, viz. whellKU' tlu‘ rule', 
require that the declaration by a candidate on the nominatn>n 
shall be dated by the candidate himself. 

Rule 11, sub-rule 3 of the United Provinces electoral rules requires 
each candidate, either m person or by his proposer and seconder to«_i(4her. 
to deliver to the returning officer or other authorized person a noiaMia> 
tion paper completed in the form prescribed in schedule 3 and subscribed 
by the candidate himself as assenting to hw nomination and bv ivo 
persons as proposer and seconder 

It is to be noted that the word subscribed ” applies as much 
to the proposer and seconder as to the candidate. Yet the form m 
schedule 3 provides no space for any date under the signature of tlui 
proposer and seconder. Subscribe ’’ means to write under some thiiiu. 
to give consent to somfithing written by signing one’s name underneath 
{Attofyiey OeueTaC vs. Bvadlaugh 54, L.J. Q.B., 213). We can discover no 
authority in support of the returnin^officer'f^ view that the date of decla- 
ration of the candidate assenting to his nomination must be in his own 
handwriting. We think that if the legislature had intended that the 
space provided for the date of the declaration must lie filled in by tho 
candidate himself and by no other person, it would have expressly said 
so, as it has done in the case of the returning officer, who is re( (Hired in 
his certificate on the said form in schedule III to state the date and 
hour of the delivery of the nomination paper to him. We obvserve that 
the nomination paper form prescribed in schedule II of the Ballot Act 
in England* altogether omits the date of the candidate's declaration, 
showing that it is not essential. 

In the Calcutta South (N.-M.U.) in which the candidate had omittcM 
to fill in the date of his declaration the Commissioners held that the, 
omission of the date was a technical irregularity and no more than an 
unsubstantial departure from the law. We agree with this view, ami 
hold that subscribed in rule 11(3) of the electoral rules means signet I 
and does not include dating. We find that the nomination paper of the 
petitioner was delivered duly completed and subscribed in conformity 
with the provisions of rule 11(3) of the electoral rules. The invalidatioli 
of that nomination paper by the returning officer was, therefore, improper. 

We would, therefore, recommend to His ExceUency the Governor 
that the election of the respondent Obedur Rahman Khan should bo 
held void. 



CASE No. XI 

Almora (N.-M.R.) 1*926 

PiJSDIT Ga2TGA DaTT PaNDE 


versus 


Petitioner^ 


Panbit Badbi Datt Panbe 


. . Respondent, 



Under Indian electoraWaw there is no prohibition against processions 
or banners as m the Corrupt Practices Act (1883) of England. 

The corrupt practice defined in section 2 (a) (ii) of the first schedule 
of the Corrupt Practices Order, 1936 is not committed unless there is a 
threat of spiritual censure or divine displeasure. 

A chairman and a secretary of a district board are not precluded 
from taking an active part in a council election, and acting as polling 
agents for a candidate. There will always be the question of fact whether 
the chairman acted in such a way that some voter ceased to be a free 
agent in giving his vote. 
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This election took place on November 26, 1926. The respondent, 
Pandit Badi;i Datt Pande, was returned by a large majority, poUmg 
10,583 votes against 3,803 east for his opponent, Rai Bahadur Pandit 
Lakshmi Datt Pande. The petition was not presented by the 
unsuccessful candidate, but by his brother, Pandit Ganga Datt Pande, 
who was an elector in the constituen<y. 

The first charge was that the respondent arranged processions, and 
that they actually took place, the object being to " waylay and engulf 
the voters while going to the polling stations. It is admitted by the 
respondent that processions took place, though he disclaims having 
organized any. We are prepared to find on the evidence that they did 
take place and that the respondent or his agents took part in them. 
But there is no evidence that any voter was ' waylaid or engulfed and 
processions or banners in themselves are not illegal. There is no provision 
in the Indian electoral law corresponding with section 16 of the Corrupt 
Practices Act of 1883 of England ' 

The second charge was that the respondent was represented as 
Sakshat Badri Bishal ” (Badri Bishal incarnate) — a term commonly 
applied to the god installed in the temple of Badri Nathji in the Tehri 
State. But from this it cannot he argued that thereby the writer 
intended to induce a candidate or voter to believe that he wiU become 
or will be rendered an object of divine displeasure or spiritual censure 
as required by sub-clause (b) of clause 2 of part I, schedule V.^ The 
argument that the respondent was being deified in order to create an 
impression that in case the voters went against him they would incur 
his displeasure also does not appear to be correct, as in order to influence 
a person by a religious threat it is necessary to invoke some destructive 
deity, which the god installed in the temple of Badri Nath is not. 

The verses published in the ‘ Shakti ^ dated November 9, 1926, 
that ‘ those who through greed or compulsion will elect a slave ji huzur 
as their member will be drowned in the ocean of misfortune ’ mean no- 
more than that innumerable misfortunes will befall those who would 
elect such a j)erson as their member, and there is no threat of spiritual 
censure or divine displeasure therein. 

The verses published in the issue of November 16, 1926 are more 
political than religious, and there is no such threat in them as is con- 
templated by the sub-clause referred to. The practice of representing the 
public (janta) as a goddess is not uncommon, and it cannot be argued 
that by reading the verses in question any literate person could be made 
to believe that any deity was in fact thereby intended. On behalf of the 


1 Section 2 (a) (ii) of first schedule of Corrupt Practices Order, 1936. 
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petitioner it lias also not been argued, much less iirored. th;K any ol tlia 
readers of the verses in question were inisled by them 

, The next charge was that Pandit Har Gobiiid Pint', llm ( liainnain 
and iyii\ Victor Mohan Joshi, who had been secretary to the district boanl 
of Almora, which district board controls labour and em])loys a la rue stab, 
issued leaflets and posters, and that they and some of tlieii’ suberdinatcN 
canvassed for votes for the returned candidate, with the knowlcduo nr 
connivance of respondent or his election agent, and that this 
the election of Rai Bahadur Pandit Laksluni Datt Pandc. Ftc* 
Commissioners in this say : — 

It is to be noted that there is no actual allegation tliat eithei'^ t 
chairman or the secretary put pressure on the employees ofc (li“ di'^tru-t 
board, or took any action which would have been objectionable in a 
private person. The contention is that it is not right for the chairman 
or for the secretary of a district board to take an active part in a CoiukmI 
•election at all. This contention finds support in some remarks contained 
m the report of the Bareilly City petition (see page 132). The facts 
found in that*case were : — 

‘ Babu Jia Ram, the chairman of the municipal board, was ati 
enthusiastic supjiorter o:^the respondent He canvassed loi* 
him, spoke at election meetings •for him, and on the (‘lection 
day was laresent at the Town Hall polling station more or 
less continuously from 10 o’clock till 4 o'clock taking an 
active interest in the voting and sending messengers to fetch 
voters.’ 

It was held that this conduct constituted an abuse of influem'C, and 
was open to criticism as interfermg indirectly with tlie free exercise of 
electoral rights. In the case before us it is admitted that Pandit Ha-r 
Gobind Pant, the chairman of the district board, was an enthusia.sti<i 
supporter of the respondent's candidature, and that he delivei'cd speeches, 
issued leaflets and acted as a polling agent at one of the polling stations. 
So far the two cases might ap^aear to be on all fours, but iii reality the 
facts of the Bareilly election were widely different from the (^aso now 
before us. No evidence has been offered that either the chairman or the 
secretary used his official position to bring any pressure upon tho 
employees of the district board. On the contrary, the chairman issued 
a strict order forbidding the employees of the board to take any part in 
the election. This order is dated November 1, and it was a spout aucous 
act on the part of the chairman, for the Government circular on tho 
subject did not reach him until later. It was not only communicated 
to the staff in the ordinary way, but was also published in a newspraper . 
There is the evidence of Lala Moti Ram Sah, who was at that time sub- 
deputy inspector of schools in Almora, but who is no longer under the 
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control of the Almora district board, because he is deputy inspector of 
schools of ISTaini Tal. He proves that the instructions were actually com- 
municated t^ the employees of the board. He identifies the signatures^ of 
the clerks of the district board office on the circular. In the month of 
ISTovember, when the election took place, the witness inspected 24 schools, 
and in all he found that the instructions had been received. Moreover, 
if the chairman had wished to brin^ pressure upon his subordinates, he 
was hardly in a position to do so. In Bareilly city the chahman was 
supported by a majority of the members belonging to his own political 
party, and the whole force of the municipal board organization was 
directed to supporting the Swarajist candidate. But in the Almora 
district board it is in evidence that, out of 24 members, ten were supporters 
of the unsuccessful candidate, and only eleven were in favour of the 
respondent. Out of the ten, one was the chairman of the education 
committee, and another was the chairman of the public works committee . 
Both of these acted as polling agents on behalf of the unsuccessful candi- 
date. No doubt the chairman has certain powers which he can exert 
Avithout the consent of the board, but the chairman has* gone into the 
Avitness-box, and has told us that he refrained from using these powers. 
His method was to lay all matters before the sub-committees concerned 
and then before the full board. 

The facts, therefore, are quite clear. The allegations in the petition 
are admitted by the respondent, and the proof offered does not carry us 
beyond what had been admitted. The question, therefore, is whether 
a chairman and a secretary of a district board are precluded from taking 
an active part in a council election and acting as polling agents for a 
candidate. 

When the question is put in this form, there is little difficulty in 
answering it. The chairman of a district board is a citizen, and every 
citizen is entitled to take part in an election, unless there is some law 
which prohibits him from doing so. The chairman or the secretary of a 
district board can be elected as a member of the Council. In the late 
election no less than twelve chairmen of district boards stood for election. 
If he is hirnself a candidate, he can canvass freely on his own behalf. 
The Bareilly report to which we have referred is dated June 30, 1924. 
The same Commissioners, on the same day, made a report on the Muttra 
petition. In Muttra ^ the respondent, who had been elected, was himself 
chairman of the Muttra district board. Yet the Commissioners reported 
in favour of his election. In that case, moreover, the secretary of the 
district board had Avritten articles in a newspaper in favour of the candi- 
date returned. This conduct was considered to be proper. Mere parti- 
cipation in the election cannot amount to undue infiuence, for, according 


1 1.E.P. II. 194. 
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to the definition in the schedule, there must be ' interference or attempt 
to interfere with the free exercise of any electoral right ’ (schedule V, 
past I, rule 2). Electoral rights are possessed only by candidates and by 
voters (rule 30 C). It is necessary, therefore, that the freedom of a voter 
should be interfered with. The question wiU always be one of fact, 
whether the chairman acted in such a way that some voter ceased to be a 
free agent in giving his vote. If the Bareilly report lays down that 
active participation in a Council election by a chairman is in itself undue 
influence, then that is a proposition of law which we camiot accept. 
There must be particulars, or at least evidence, proving that he interfered 
with the freedom of voters. But, as we have said, the facts in the 
Bareilly case are widely different from the facts of the case now before 
us. 

The result is that we find that the election is not liable to be 
declared void, and that the respondent was duly elected. We recommend 
that the petition of Pandit Ganga Datt Pande be dismissed, and that he 
be directed to pay the 5osts of the respondent which we assess at 
Rs, 1,053-12-6.*’ 



CASE No. XII 

Ambala Division (N.-M.^ 1930* 

(Indiak Legislative Assembly.) 


Eai Bahadue Panka Lal •• .. Petitioner^ 


versus 


Rai Sahib Pandit Haei Das 


Respondent 



Though meticulous accuracy need not be insisted upon, it is necessary, 
in filling up a nomiijation paper, to comply substantially with the 
provisions of the footnote in the form, in describing the constituency. 

The addition of the word ‘‘Usban’’, though redundant, could not 
mislead anyone and may therefore be ignored as the variation is trivial 
and immaterial. 

Semhle — where several nomination papers were submitted by the 
same candidate for scrutiny and one was held to be correct there is no 
need to discuss other possibly faulty nominations. 
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Oi^r the nth of August, 1930, the nomination papers of the candidates 
for the Ambala Division non-Muhammadan constituency for the Legisla- 
tive Assembly were scrutinized by the returning officer. The nomination 
papers presented on behalf of two candidates Rai Bahadur Paima Lai, 
the present petitioner, and L. Anant Ram, were rejected by the returning 
officer. A thnd candidate L. Jai Dev withdrew. Accordmgly the 
respondent R.S. Hari Das being the only validly nomhiated candidate 
was declared to be duly elected. 

An election petition has been presented by Rai Bahadur Raima 
Lai * and we have been appointed by the Governor- General as 
Commissioners to enquire into the petition and report. 

In his petition Rai Bahadur Raima Lai urged that the ten nomina- 
tion papers filed by him had been wrongly held to be invahd by the 
returning officer. Certain charges were also made in a note appended to 
the petition regarding the conduct of the returning officer. As the 
returning officer cannot be made a party to these proceedings and the 
charges were in our opinion irrelevant to the enquiry befoipe us, we have 
not dealt with them and refused to allow any evidence to be produced 
on this point. 

The only issue for discussion, tlferefore, is '' whether the election of 
the respondent is void owing to the improper refusal of all or any of the 
nomination papers ? ” 

The petitioner presented no less than ten nomination papers. 

In the objections filed by Mr. Nanak Chand it was expressly stated 
that no question of the identity of the candidate R.B. Ramia Lai arose. 
The identity of the various proposers or seconders does not appear to have 
been called in question. It appears that the returning officer rejected 
the petitioner’s nomination papers on the ground of failure to comply 
with the provisions of rule 11(3). 

One objection common to aU was taken before the returning officer 
and was accepted by him, though apparently he did not attach any weight 
to it. The objection was that the signature of the candidate Ramia Lai, 
R.B. was not in correct form. Before us this contention was not pressed 
and obviously has no force, the abbreviation R.B, for Rai Bahadur being 
perfectly intelligible. 

The remaining objections vary as the various nomination papers 
vary in the mamier in which they were filled up. The principal allega- 
tions are that the nominations were invalid as the constituency was 
wrongly described and the description of the proposer and seconder was 
incomplete. The name of the constituency as given in schedule (1) at 
page 29 of the Legislative Assembly rules is Ambala Division (non- 
Muhammadan). It is correctly given in the first line of all the nomina- 
tion papers but in the 7th line, viz. Constituency on the electoral roll 
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of which the candidate is registered as an elector ” various entries occur, 
viz. : — 

Ambala city non-Muhammadan in numbers {(i), (6), (g) ami {h). 

Non-Muhammadan Ambala city urban (c) and (d). 

Ambala Division non-Muhammadan urban (e). 

Ambala Division non-Muhammadan constituency (z*). 

It will be convenient to consider first the two papers 2/e and 2/i. 

As regards 2/i the constituency is rightly desoril^ed tiierein and the 
sole question is whether this nomination paper has been rigliily ix'jected 
on other grounds. The returning officer held that Even nomitiation 
paper marked 2/i in which description of the seconder is not conF[)lebe 
and in which the signature of the proposer also is not identical vath his 
name showir in the electoral roll is also invalid The ])rop()ser's natne 
is given as Ganga Ram Rai Sahib and his signature appears as Ganga 
Ram. We are not prepared to hold that the mere omission of the words 
“ Rai Sahib ’’ after his signature renders it invalid. It is not obligatory 
that the signature should be in exactly the same form as the entry in 
the electoraLroU as long as the identity of the signatory is clear (C/., 
Midnapore South (N.-M,R.). A more serious objection, however, is to 
be found in the fact that the number of both the proposer and seconder 
in the electoral roll of the constifuency ib not fully given. The only 
entry as regards the proposer is no. 145, ward 3 ” and as regards the 
seconder no. 127, ward 3 Now the footnote to nomination jiapers 
directs that '' where the electoral roll is subdivided and separate serial 
numbers are assigned to the electors entered in each subdivision adescidp- 
tion of the subdivision in which the name of the person concerned is 
entered must also be given here 

The Ambala Division non-Muhammadan constituency covers tiie 
whole of the Ambala division. The electoral roll, therefore, is sub- 
divided into a number of parts some of which have been produced before 
us. It is clear, therefore, that to comply substantially with the pro- 
visions of the footnote it would be necessary to specify the portion of the 
electoral roll in which these numbers occur. j\'Ir. Barkat Ali has argued 
that as long as there is no doubt of the identity of the proposer and 
seconder, which he urges could easily be ascertained by Ihe returning 
officer making a summary enquiry, there is no need to insist on meticulous 
accuracy. He cites in this comiection {Palamau N.-M.R.) in which 
apparently the Commissioners considered that as full details of the 
petitioner-candidate were given in the nomination form he could easily be 
identified therefrom and it was unnecessary to insist on the electoral roll 
subdivision being given in addition to the number. The present case, 
however, can he distinguished as the objection is with regard to the 
proposer and seconder as to whom full details do not appear in the 
nomination form. The object of the proviso is clearly to enable the 
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returning officer and any other persons either candidates or electors who 
happen to be interested to identify readily the proposer and seconder 
We are of opnnon that although meticulous accuracy need not be insisiisd 
upon, it is necessary in such circumstances to comply substantially with 
the provisions of the footnote and we agree with the view of the 
Commissioners expressed in Punjab North-Eadt Towns (non-Muham- 
madan) in which it was held that a^mere entry '' no. 549, ward no. 5 ” 
was not a sufficient compliance to validate the entry. It is interesting 
to note that the petitioner in that case was the present petitioner In 
our opinion, therefore, nomination paper 2/i was rightly rejected. 

•With regard to nomination pa,per no. 2/e this has not been con- 
sidered separately by the returning officer m his somewhat summary 
order. In fact every one at the time of scrutiny appears to have over- 
looked the fact that in this nomination form the description of the 
constituency in line seven differs from the description in the remaining 
eight forms. 

A very feeble attempt was made to arghe that as the returning 
officer has not referred to this nomination paper 2/e specffically it could 
not have been in its present form when before £im. The entry, how- 
ever, in line seven of Ambala Division non-Muhammadan urban shows 
no signs whatever of either^addition or alteration and the nomination 
paper bears an order of rejection signed by the returning officer. There 
is not the least doubt in our opinion that the nomination paper exhibit 2/e 
is the original and genuine nomination paper that was filed before the 
returning officer. 

The description here given is Ambala Division non-Muhammadan 
urban ’b This is in our opinion a perfectly satisfactory description of 
the constituency. It is argued that as under rule 6 of the Legislative 
Assembly electoral rules the candidate may be entered in some electoral 
roU other than that of the constituency for which he is standing, it is 
necessary that the words ‘‘Legislative Assembly” should appear. We 
consider it unnecessary that the words ‘‘ Legislative Assembly ” should be 
added as it* is clear from the nomination paper as a whole that the 
candidate is standing for the Legislative Assembly and there is no other 
constituency except that for the Legislative Assembly which bears the 
name of Ambala Division non-Muhammadan. 

The word “ Urban ” is merely redundant. It is argued that for the 
Legislative Assembly there is no distinction between urban and rural 
constituencies, whereas for the Punjab Legislative Council there are such 
different constituencies and therefore confusion might arise. The 
constituency of the Punjab Legislative Council, however, in which 
Ambala city falls is known as North-East Towns non-Muhammadan and 
this could not possibly be confused with Ambala Division non- 
Muhammadan urban. Such a defect could not mislead anyone 
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Similar defects were ignored in M'i(lnapu}e Soulh N,AI.ii in our 
opinion the word '‘urban'’ is redundant and may })c as }[](' 

v^iation is trivial and immaterial (Cf., Bengal Ea,'<f). Wo .mo 1 horolorto 
of opinion that this nomination paper is in order as reg.ii’th tii<‘ do^( ri|o 
tion in line seven. 

In this paper in the case of the proposer and seconder in additiijn 
to the serial number and the number of the ward the electoral roll i-. 
given as Ambala city non-Muhammadan. It is contended tliat this js 
an insufficient description. IVIr. Nanak Chand has argued that it sliuuid 
be specified in addition that the electoral roll is that for the Leg! ^ Lit i\e 
Assembly and forms part of the electoral roll of the Ambala tah.dUami 
the Ambala district. This we consider is going too far. 'j'hc note to 
the nomination form merely provides that the subdivision of the cUa*toraI 
roll has to be given. In the present case there is a joint roll for boHi 
the Legislative Assembly and the Punjab Legislative Council, Votei's 
who are entitled to vote in both constituencies have separate serial 
numbers in each constituency as given in columns 2 and 3 of the electoral 
roU. The etectoral roU itself is headed : Community (kaum) non- 
Muhammadan, District Ambala, Tahsil Ambala, Town Ambala cit\ 
In our opinion the words ‘'Ambala city non-Muhammadan *' are a sulh- 
ciently full description of the subdmsion of-the electoral roll. 

We are, therefore, of opinion that this nomination paper was in 
order and was wrongly rejected by the returning officer. 

As regards the remaining eight nomination papers, tlie (piestion of 
whether there has been sufficient compliance with the rules aiirl regula- 
tions for filling them up is not free from difficulty. We will iiol , howc^'el^ 
discuss this in view of the finding we have reached regarding the 
nomination paper exhibit 2/e. 

We, therefore, report that in our opinion the nomination pa})er for 
the petitioner Rai Bahadur Parma Lai marked exhibit 2/e was urungly 
refused and that, therefore, the election of the respondent should be 
declared void. 

As regards the question of costs, we recommend that in view of the 
carelessness with which the nomination papers of the petitioner were 
filled in he be left to bear his own costs with the exception of such costs 
as were incurred by him in summoning witnesses in consequence of the 
objection raised and subsequently dropped by the respondent. Thc>se 
costs amount to Rs. 115. 



CASE No. XIII 

Amritsar City (M.) 1924 

(Punjab Legislative Council.) 


Sheikh Muhammad Sadiq 


versits 


Petitioner^ 


Mian Muhammad Shabie 


Bespondeyit, 



It is not necessary for a polling agent to be given a written authority. 
It is sufficient to estabh^ de facto agency if the evidence proves that a 
person acted* on behalf of a candidate at the polling booth '' with his 
knowledge and conserft Agency has to be inferred from the circum- 
stances and the conduct of the parties. 

One case of personation procured by an agent is sufficient to avoid 
the election. 

The wages of persons in the service of a candidate who are put o]i 
election work should be shown in the return of election expenses 

It is not allowable to amend the list of particulars })y intlnding 
fresh instances of a similar kind. Further details may be given with 
regard to the instance referred to in the original list 
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TnE petitioner seeks to avoid the election on the grounds set forth 
in detail in*,his petition, which was published in the Punjab GazeUe, 
dated 22nd February, 1924. The petitioner’s main allegations are that 
the nomination paper of respondent no. 1 was invahd on account of 
certain irregularities and omissions, and that respondent no. 1 and his 
agents have been guilty of the corrijpt practice of procuring persona- 
tion ” under part I of schedule V of the electoral rules. The petitioner 
also challenges the correctness of the return of expenses filed by 
respondent no. 1, and claims the seat for himself on the ground that he 
j^ecured the highest number of votes next to him. 

Khawaja Ghulam Yaseen, who was made a pro forma respondent, 
did not put in appearance. Respondent no. 1 (hereafter referred to as 
respondent) denied the petitioner’s allegations, and filed a recriminatory 
petition containing counter- charges against the petitioner. The latter 
was, however, withdrawn at a subsequent stage. 

Several of the charges in the original petition had to be struck off 
for want of adequate particulars, while others were abaiidoned at the 
time of arguments after a half-hearted and infructuous attempt to 
substantiate them. The petitioner applied for permission to amend his 
petition by introducing certain ffesh charges of personation, but the 
apphcation was disallowed for reasons given in our order, dated 12th 
April, 1924, a copy of which forms an amiexure to this report. The 
only pleas or charges that were put in issue and eventually pressed 
before us were those given below, and it will be sufficient for the purpose 
of this report to confine ourselves to the same : — 

(a) That the nomination paper of the respondent was invahd, 

and its improper acceptance by the returning officer renders 
the election void ; 

(b) That Fazal Hussain, the polling agent, — (or, at any rate, an 

agent) — of the respondent procured the personation ” of a 
voter named Muhammad Ibrahim in ward no. 12, and 
this was done with the knowledge and connivance of the 
« respondent ; and 

(c) The return of expenses filled by the respondent was false in 

material particulars. 

As regards (a), there is no doubt that there are several omissions 
and irregularities in the nomination paper, some of which, at any rate, 
cannot be considered to be altogether immaterial. But objections were 
raised before the returning officer, and the nomination paper was accepted 
by him after satisfying himself as regards the same. Under the circum- 
stances, we consider it preferable not to dispose of this petition on the 
technical objections relating to the nomination paper, especially as we 
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are clearly of opinion, that the petitioner mnst suc-ceed mi niorilri on Ibe 
other two charges specified above. We, accordingly, proceed to ciisciiss 
thg latter charges. 

The factum of *•' personation in the case of a voter named Miihn in mad 
Ibrahim in ward no. 12 has been proved beyond any doubt, and was 
rightly not disputed by the learned counsel for the respondent at tlie 
time of the arguments. There is ample evidence on the rec'ord to show 
that the name of Muhammad Ibrahim (P.W. 10) v^as wTongly entered 
twice in the electoral roU, viz. in ward no. 4 and ward no. 12 : thai- 
Muhammad Ibrahim voted in ward no. 4 and not in ward no. 12, and 

r* .. 

that some other persons voted for him in the latter ward. Tlie petitioner 
believed that one Barkat Ali of Gujraiwala (P.W. 39) had persona led 
Muhammad Ibrahim. Barkat Ali denied having done so, but the peti- 
tioner’s allegation has been proved to be correct by the testimon}^ of the 
Finger-Print Expert. At the time Barkat Ali personated Muhammad 
Ibrahim, the vote was challenged by an agent of the petitioner. Barkat 
Ah was, however, identified by one Fazal Hussain on behalf of the 
respondent as 4he right voter and then the vote was allowed to be recorded. 
Barkat Ah’s thumb -impression was taken at the time on the list of 
challenged votes, and the Finger-Print Expert has found this impression 
to correspond with his thumb-impression tal{:en before us. The thumb- 
impression on the counterfoil of the corresponding ballot-paper was 
unfortunately not clear enough for comparison, but, so far as com- 
parison, was possible, it appeared to correspond with that of Barkat Ali. 

The petitioner’s allegation is that Fazal Hussain, who identified 
Barkat Ah as the right voter, was a partner of the respondent and was 
acting as his polling agent on the polling day. This allegation is denied 
by the respondent. According to the respondent, Fazal Hussam, had 
gone to Calcutta on bushiess for a couple of months and returned to 
Amritsar only two days before the polling He never worked as an 
agent of respondent and was not authorized to act as polling agent. 
The respondent professes to be ignorant as to who identified Barkat Ali 
as the real voter, when he was personating Muhammad Ibrahim, and 
claims immunity from the consequences of the personatign ”, on the 
ground that neither he nor any of his agents was, in any way, responsible 
for it. Fazal Husain (P.W. 14), who was examined as a witness, supports 
the above allegations of the respondent. He admits that he went to 
the polling station and voted for respondent, but denies having worked 
for him as an agent either before or on the polling day. 

The fist of chaUenged votes (exhibit P-14-A) shows clearly that 
one Fazal Hussain, son of Maula Bux, of Katra Farid Chauk, identified 
the person, who voted as Ibrahim {alias Muhammad Ibrahim) in ward 
no. 12. The presidiiig officer, Kartar Singh (P.W. 8), was unable to 
identify Fazal Hussain, owing to lapse of time, as he was not personally 
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acquainted with liim. But Maqbul Ahmad, Assistant District Inspector 
of Schools (P.W. 7), who was working as a polling ofEcer at the same 
polhng station and who also saw Fazal Hussain identifying sQpie 
challenged voters, was acquainted with him and has described him as a 
skin-merchant of Amritsar city. Unfortunately, Fazal Hussain was not 
present at the time when this witness was examined, but there is no 
suggestion in his cross-examination that the person named by him might 
be other than Fazal Hussain, the partner of respondent (P.W. 14). Fazal 
Hussain was, however, present in court when Manohar Lai (P.W. 19), 
Excise Sub-Insqoector — another polling officer — was examined, and he 
identified Fazal Hussain and deposed that Fazal Hussain was working 
for one of the candidates Diwan Ali, Patwari (P.W. 22), who was giving 
' parchis ” to the voters at the same polling station, also identified Fazal 
Hussain and stated that he was bringing voters to the polling booth 
and was present throughout the day. 

The disinterested testimony of the above officials at the polling 
station is further supported by the evidencfi of respectable witnesses 
like Sheikh Ah Bux, Honorary Magistrate (P.W. 4), Abd«il Majid, vakil 
(P.W. 5), Mirza Qamar Beg (P.W. 17), record-keeper in the office of the 
District Judge, Amritsar, and Gopal Das, import merchant (P.W. 20). 
Sheikh Ali Bux (P.W. 4) ckarly deposes that Fazal Hussain (whom he 
identified in court) was at the polling station and was helping the respon- 
dent. This witness voted for the respondent and cannot be suspected 
of any partiality to the petitioner. M, Abdul Majid, vakil, saw Fazal 
Hussain taking voters to the polling booth and asking people to vote for 
the respondent. Mirza Qamar Beg, who voted for the third candidate, 
Khawaja Ghulam Yaseen, and seems to be a disinterested witness, deposes 
that he saw Fazal Hussain identifying certain challenged voters This 
•witness knew Fazal Hussain, and identified him in court also. Gopal 
Das (P.W. 20) was present at the polhng station merely to watch, as he 
was going to act as an election agent for a candidate for the Legislative 
Assembly. He also saw Fazal Hussain identifying certain voters, 
who were challenged by an agent of the petitioner. 

In replj^ to the overwhelming evidence produced by the petitioner, 
the respondent has produced only two witnesses in defence, both of whom 
are his agents and partisans. These witnesses depose that they were 
asked by the respondent to go to the polling stations on his behalf, and 
that Fazal Hussain did not work for respondent either on the polling 
day or before. These -witnesses, however, knew nothing about the 
challenged votes. They have deposed that they did not remain 
contmuousiy at any particular poUing station — a conveniently evasive 
statement, obviously intended to enable the -witnesses to escape from 
possible consequences of any corrupt practices, that might be held to be 
proved. If these persons were really working for the respondent, it is 
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difficult to believe that they would Iiavc remained iixnoiunt of tiu* 
challenged voters or that they would have allowed any unaulh<)n/.e<i 
person to identify such voters. It must be remeinlx'red 1 hat f< )iir d il]e?*(*nl 
voters were challenged on the polling day. On each ocoa^ion the 
challenge must naturally have led to an inquiry, and the', fart could not 
be expected to remain unknow'n to persons interested in or workinir 
on behalf of the respondent. ^ 

The allegation that Fazal Hussain had gone on Imsiness to Cahaitta 
and had returned only a couple of days before the polling day (‘annot 
also be believed. Had there been any truth in this allegation, tlu^ 
respondent could easily have produced documentary proof, eg. in tiie 
shape of letters written by or to Eazal Hussain, or accounts of t‘X]xmses 
in connection with his journey to Calcutta and his sta}^ there. J3ut no 
attempt has been made to produce any such proof. Fazal Hussain was 
admittedly a partner of the respondent for some seven years. He is 
evidently a man of some influence, as his firm pays income-tax to the 
extent of about Rs. 8,500.* It was, therefore, only natural that he sliould 
have helped th« respondent in his election campaign. Fazal Hussain is a 
resident of ward no. 12 "and was very probably well-acquainted witii tlu* 
voters of that ward. It appears that he noticed that the name of 
Muhammad Ibrahim was entered as^ veteran his ward by mistake and 
arranged to get Barkat Ali to personate him. Fazal Hussain originally 
came from Gujranwala, and it is significant that Barkat Ali, tlie per- 
sonator, belongs to the same place. Fazal Hussain deposes that ho w'onl 
to Gujranwala for a few days just before the polling It seems very 
likely that he went there to procure personators. 

In view of the evidence discussed above, we feel no hesitation in 
holding that Fazal Hussam helped the respondent by canvassing before 
the polling day and by taking voters to the polling booth and identifying 
them on the polling day. The question whether he was given a written 
authority as a polling agent or not is not material. Kartar Singh, the 
presiding officer (P.W. 8) has deposed that he was shown a written 
authority by Fazal Hussain, and there is no reason whatever to dis-> 
beheve his statement. But apart from the written authority, there is 
no room for doubt that he was acting as a facto polling^ agent, and 
in view of his close connection with the respondent and our finding that 
he was also canvassing for him we feel no doubt that he must have acted 
on behalf of the respondent at the poUing booth, with his knowledge 
and consent ’h 

The facts proved above are sufficient to constitute agency The 
term ' agent ^ has a wide significance in election law, and it has been 
defined to include any person who is held by the Commissioners to have 
acted as an agent with the knowledge or consent of the candidate ’’ 
{vide rule 30, Punjab electoral rules). No authorization or declaration 
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in \vriting is necessary, and agency ’’ lias to be inferred from the circum^ 
stances and the conduct of the parties. (See Wigan case 4 O’M. & H., 
10.) We have found that Fazal Hussain did canvassing for the respcjn- 
dent and led and identified voters at the polling booth. These facts 
have been held to be sufficient to establish agency {Cf, Rogers’ On 
Elections, 19th edition, volume II, pages 601 and 605). 

We accordingly find that Fazal Hussain -vvas an agent of the respon- 
dent, and was guilty of the corrupt practice of procurmg personation. 

There is no evidence on the record to prove that the respondent 
had any knowledge of the corrupt practice, but the procuring of per- 
son^vtion, even hy an agent, falls under part I of schedule V of the Punjab 
electoral rules and is sufficient to render the election of the returned 
candidate void, see rule 44(5).^ 

Although only one instance of personation has been established, 
we are unable to take the case under rule 44, clause (2), as the respondent 
has made no effort whatever to show that the conditions of that clause 
were fulfilled. He has produced no evidence* that he had taken any 
precautions or issued any instructions to his agents with a view to prevent 
commission of corrupt practices. The evidence' of one of his agents 
(Ghulam Hussain, R.-W. 2), on the other hand, gives the impression that 
respondent was rather negligant in the matter. According to this witness, 
the respondent took no steps to appoint his representatives to attend at 
the polling stations till the evening before the polling day, and even 
then gave them no instructions as regards their duties. If the respondent 
was content to leave his agents to conduct themselves in such manner 
as they chose he cannot escape the consequences of their doings. 

We have next to deal with the return of expenses filed by the 
respondent. The petitioner’s main contention in respect of the return 
is that it does not include various items of expenditure incurred by the 
respondent in connection with his election, viz. . — 

(1) Cost of certain posters issued in favour of the respondent ; 

(2) Cost of petrol ; 

(3) Cost of stationery ; 

(4) R^t, wages, etc. in connection wdth the tents, etc. pitched for 

voters near the polling booth ; and 

(5) Pay of the election agents. 

The return shows no expenditure whatever under (2), (3), (4) and 
(5). The explanation offered is that very little stationery was used, and 
that it was taken from the respondent’s shop. The respondent states 
that he did not, as a rule, go in his motor for canvassing purposes, — 


1 Section 3 of first schedule of Corrupt Practices Order, 1936, read with para- 
graph 7 (1) (b) of part III of the same. 
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though he may have at times done some canvassing, when he w(*ni out. in 
his car on other business. The tents pitched near the poking tioolh <iro 
said to be the property of the respondent, and it is slated that- t ht‘ men 
from his factor}^ did the work of pitching the tents without any extiM 
wages. Abdul Eahman Butt, the election agent of the respondent., is 
an employee of the respondent, and is said to have worked as an election 
agent without any extra remuneratipn. 

The above explanation is by no means convincing. It is ditficaxlt- 
to believe that Abdul Eahman Butt, and all other em]>loyees of the 
respondent worked for him in the election without extra remuneration 
in some form or other. It is also unlikely that a man in respondent’s 
position and possessing a car should not have used his ear for canvassing 
purposes. The petitioner has produced some witnesses who depose that 
the respondent did go about in his car for canvassing and the respond ej it 
has merely tried to get out of the difficulty by stating that he did can- 
vassing occasionally when he went out for other business. As regards 
stationery, too, a fair amount must have been requhed. We think tlie 
respondent od^ht to have shown in his return all expenses in connection 
with his election, big or small, and the explanation that certain articles 
were taken from respondent’s shop or house cannot be considered satis- 
factory. We also consider that if any men ii>the service of the respondent 
were put on election work, their wages for the period should have been 
shown in the return. (See Hartlepools case 6 O’M. & H., 5.) 

The explanation offered with respect to item (1) above is still more 
unsatisfactory. The respondent admittedly issued some posters from 
time to time during the course of his election campaign. A voucher 
for Es, 117 paid to the Vahil Press m connection with the printing has 
been attached to the return of expenses ; but the voucher does not 
include some of the posters issued in respondent’s favour. Eespondent’s 
explanation is that these posters were issued by other persons without 
his knowledge ; hut this explanation does not seem reliable. For the 
manager of the Vakil Press, who was examined as a witness by the 
petitioner and was called upon to produce his accounts, lias deposed that 
the respondent paid Es. 60 and Es. 81-4-0 on 29th November and i3th 
December, 1923, in connection with printing work, i.e. l4. 141-4-0 in 
all. It was suggested that some of this work may have been in connec- 
tion with the private business of the respondent. The respondent was, 
however, examined on the point and was unable to show from his account- 
books that any printing charges were paid in connection with his business 
on the above dates. The sum of Es. 141-4-0, referred to above, was paid 
during the election days. It is, therefore, only reasonable to conclude 
that the voucher for Es. 117 does not include all the charges of printing 
work done in connection with the election. The mere fact that the 
posters were issued over the signatures of other persons cannot bo 
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accepted as proof of the jDrinting charges having been paid by 
those persons. One Fazal Hussain (P.W. 49) has deposed that he got a 
circular printed in favour of the respondent at his own expense, but we 
do not consider his evidence reliable. The evidence of Abdul Rahman 
Butt, the election agent, shows that the poster (exhibit P. 30) is included 
in the voucher for Rs. 117, though this poster purports to have been 
issued by one Abdul Aziz of Katra Bagh Singh. Abdul Rahman further 
deposes that exhibit P. 29 was printed by him and this iDOster also was 
issued in the name of a third person, viz. M. Abdul Qadir. Qazi Abdul 
Hamid, a signatory of another poster (P.W. 47) deposes that he signed 
the ^[Doster merely because some one brought it to him on behalf of the 
respondent and that he did not pay for the printing. In view of aU 
these facts, we hold that the item of Rs. 117 in the return does not 
represent the real expenditure incurred by the respondent in comiection 
with printing. 

There are other facts in evidence which show that the respondent 
and his election agent did not keep proper accounts, and that the return 
of expenses cannot be looked upon as reliable. Abdul Rahman, respon- 
dent’s election agent, has produced an account-book (exhibit P.W. 38-A.) 
which could not in any sense, be consjdered regular or to fulfil the require- 
ments of electoral rule 21. •According to this rule, the election agent 
has to keep separate and regular books of account and enter therein aU 
the particulars of expenditure, which are eventually to be shown in the 
return of expenses. Abdul Rahman does not appear to have kept any 
daily account. The account produced consists of entries on four pages, 
and from their appearance these entries seem to have been made at one 
and the same time subsequently. The account-book shows that Rs. 500 
were taken by Abdul Rahman from the respondent for election expenses 
on 10th October, 1923, while the return of expenses shows that only 
Rs, 377-15-6 were taken in smaller sums on different dates, viz. Rs. 105 
on 21st October, 1923, Rs 19 on 25th November, 1923, Rs. 252 on 27th 
November, 1923, and Rs. 1-15-6 on some other date, which has not been 
specified. ' On another page the payments made for copies of electoral 
rolls are sho^n. No dates are given except in one instance, and that 
date (11th October, 1923) does not agree with any of the dates given in 
the voucher. The total expenditure in the account-book is given as 
Rs. 477-15-6, while in the return it is shown as Rs. 377-15-6 This 
cannot be treated merely as a mistake in totalling, for the election agent 
is careful enough to note in the account-book at the end that a sum of 
Rs. 22-0-6 (Rs. 500 -Rs. 477-15-6=Rs. 22-0-6) was returned to the 
respondent. The respondent, on the other hand, deposed that out of 
the sum of Rs. 500 given by him to the election agent a sum of Rs. 200 
was returned to him. It is also curious that neither the sum of Rs. 500 
nor the sum of Rs. 200 (or Rs. 22-0-6) said to have been returned to the 
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respondent a])pear\s anywhere in his own aeeoind -hooks Tin* ac<*oiint- 
books show that or 4 elerks were employed on el(‘(‘tu)u uork at IN. Ilo 
pe? mensem The employment of these elerks sii^L^t^ests liniv tlaav innsj 
have been a good deal of clerical work, and it is sur})risin^ that no e\peiidi- 
tiire for stationery is shown in the return. The respondent has e\planu‘d 
that the clerks merely went round from time to time to remind vot<as 
about voting for him, but the explaiv^tion seems absurd and unrchal)le 
The above facts do not require any comment. They show bc'vond 
any doubt that the rule requiring regular accounts of election expendit in'(* 
has been flagrantly disregarded hj the respondent and hl^ ekaliou 
agent, though they carry on extensive business and know how to kee]) 
accounts. Consequently, the return of expenses, based u])on such 
accounts as have been produced by the election agent in this case, cannot 
be accepted as reliable. In view of the evidence discussed already, we 
hold the return to be false in a material particular, viz. the printing 
charges in connection with posters, circulars, etc. issued in connection 
with the election. 

It is true*that no maximum has yet been prescribed in India for the 
expenses which can be incurred by a candidate. But the abseiu'e of 
such a maximum does not relieve a candidate from the necessity of com- 
pliance with the rule. The election expenses afford a useful clieck on 
the methods employed in the conduct and management of an election, 
and the matter cannot be treated lightly. It has been recently lieid in 
England that an election court might avoid an election if the return of 
expenses has been carelessly prepared, even if no corrupt intention is 
proved. (See Hammond’s Indian Candidate and Returning Officer, 
pages 79-80.) According to the Indian rules a false return of expenses by 
itself is aiot sufficient to avoid an election. But, wo have to rex)ort liial 
the respondent as well as his election agent, Abdul Rahman, have* 
incurred the disqualification, referred to in rule 5(4) of the Punjab 
electoral rules. 

We have accordingly to report under rules 44 and 45 that the 
respondent no. 1 was not duly elected inasmuch as his agent Fazal 
Hussain was guilty of the corrupt practice of personation /ailing under 
part I of schedule V of the Punjab electoral rules. Fazal Hussain has 
incurred the disqualification referred to in rules 5 and 7 of the sanui 
rules. 

We award the petitioner Rs. 750 as costs against respondent no. 1 . 
The costs may be deducted from the security of Rs. 1,000 deposited by 
respondent no. 1 in connection with his recriminatory petition. 

(Ankexube to the Report) 

Order, The petitioner in this case has applied for permission to 
amend the list of corrupt practices ” attached to his petition by including. 
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tlierein certain other instances of alleged corrupt practices which were 
subsequently brought to his notice ; and which are sho-wn in the list B, 
accompanying his application, dated 10th March, 1924. Instead of 
paragraph 1 of the original list which refers to one case of personation of 
a voter, the petitioner now wants to substitute paragraphs 1 to 1(F) of 
list B, giving several such instances. There are also certain other 
instances of corrupt practices of a different type included in list B, but 
these were given up at the time of arguments, and need not, therefore, 
be discussed. 

On behalf of respondent no. 1, it was contended that the amendment 
sought is not permissible under the electoral rules. A preliminary 
issue was struck on this point, and arguments have been heard. 

Counsel for the petitioner has tried to justify the proposed amend- 
ment on the ground that paragraph (5) of the petition clearly mentions 
that a very large number of persons recorded votes in favour of respondent 
no. 1 by falsely personating as proper voters, and that, therefore, the 
amendment does not introduce any new charge, but only fresh instances. 
He has cited certain English decisions (vzde inter alia the decisions cited 
on pages 218-9 of the law of Parliamentary Elections and Elections 
Petitions by Eraser, 3rd edition) in support of his argument. There is 
no doubt that in some of J;he reported cases in England considerable 
latitude seems to have been given in the matter of amendment. But 
we consider it unnecessary to discuss these oases so far as the present 
issue is concerned, as it is not disputed before us, that the procedure in 
England in this respect is different and is not governed by the same 
rules as those which obtain in India. The present application is for 
amendment of the list attached to the petition, which is prescribed by 
rule 33 of the Punjab electoral rules (1923). According to clause (2) of 
this rule, the petitioner is required to give full particulars of the alleged 
corrupt practices in this list. Clause (3) of the rule defines the scope of 
the amendment of this list, which can be permitted. Clause (3) lays 
down that the Commissioners may allow the particulars included in the 
said list to *be amended or order such further and better particulars in 
regard to any matter referred to tlierein to be furnished as may in their 
opinion be fiecessary for the purposes of ensuring a fair and effectual 
trial. ISTow, as already stated above, petitioner has referred to only one 
instance of personation in paragraph (1) of the list, and by the proposed 
amendment he seeks to introduce several other instances into the list. 
We consider that this clearly goes beyond the scope of clause (3) of 
rule 33. Petitioner can be allowed or required to give further details 
with regard to the instance referred to in the original hst, but we do not 
think it is open to him now to introduce fresh instances. It would 
be, in our opinion, straining the language of the rule to hold that the 
word particulars ” includes fresh instances of a similar kind. 
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It was urged that a different view as regards the seo})c of a'niendnient 
was taken in the Atfoch case of 1020, but the rules tlien in foi'cc were 
different. In, the election rules of 1920, there were no provisions as 
regards the filing of a list giving particulars of the alleged eorfujit piMctices 
or the amendment thereof corresponding to clauses (2) and (3) of rule 33. 
It seems to us that these clauses have been framed with a view lo give 
the earliest possible notice of the charges relied upon to the respondent 
and to prevent his being harassed Iby fresh matter being introduced at 
later stages. Clause (3) permits amendment of list only so far as it may 
be necessary to give sufficient notice of the charges included in the list 
to the respondent. 

It was finally argued that the amendment should at any rate be 
allowed under the general provisions of the Civil Procedure Code {vida 
order VI, rule 17). But we do not consider it open to us to fall back 
upon these provisions, when a specific rule has been framed on the point. 

We may add in the end, that even if we had the discretion to allow 
the proposed amendment^ we would not have allowed it in the present 
ease, as the petitioner has shown no good reasons for not including the 
additional instances in the original list. His application, dated 10th 
March, 1924, was not even accompanied by any affidavit giving his 
reasons. An affidavit was presented yester^day, but even that affidavit 
does not show that the petitioner could not have discovered the additional 
instances, with due diligence and care, at the time when the original 
petition was filed. 

We, therefore, hold that we can only allow the petitioners to give 
further particulars with respect to the specific instance of personation 
referred to in paragraph (1) of the original Kst. 



CASE No. XIV 

* 

Azamgarh (N.-M.R.) 1931 

(Ukitbd Peovinoes Legislative Cototcil.) 

« 

Shiva Shankee Singh .. *. •. Petitioner, 

versus 

Thakub Moti Singh . . . . • . BespondenL 



Literal agreement of the description of candidate or proposer with 
the electoral roll is not necessary. It is sufficient if the nomination 
papers contain sufficient particulars to identify the persons concerned 
An unimportant misdescription does not affect the validity" of the 
nomination. 

Though the certified copy of an entry in any electoral roU is con- 
clusive proof of the right of the elector, other evidence is admissible. 
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The iDetitipner Shiva Shanker Singh and the respondents were 
candidates for the United Provinces Legislative Council, at the last 
general election, from the Azamgarh District non-Muhammadan- 
rural constituency. The petitioner is registered as an elector in the 
Ohazipur district. He filed a letter dated August 29, 1930, fi’om the 
District Magistrate to the returning officer, Azamgarh, along with his 
nomination papers to establish his •identity. He was nominated by 
means of two nomination papers. Both these nomination papers were 
rejected by the returning officer on the grounds that the father’s name 
and the address of the petitioner given in the nomination papers did not 
correspond with those mentioned in the aforesaid letter, or, the certificate 
as he calls it, and that there was no constituency of the description given 
in the nomination papers, in the schedule appended to the regulations. 
The disagreement of the name of the proposer, as signed by him, with 
that given in the electoral roll was an additional ground for his rejecting 
the first nomination paper. As the nommatioiQ. papers of the petitioner 
were rejected and the respondent no. 2 withdrew his candidature within 
the prescribed time, the respondent no. 1 was returned unopposed. The 
present petition has been filed to have the election of the respondent 
no. 1 declared void on the ground that the nomination papers of the 
petitioner were improperly rejected by the returning officer and that the 
rejection materially affected the result of the election. 

The respondent no. 1 alone puts m appearance and opposes the 
petition. The pleadings of the parties have given rise to the following 
issues : — 

1. Are the candidate Thakur Shiva Shanker Singh and his proposer 

not identical with the persons whose electoral numbers are 
given in the nomination papers as the numbers of such candi- 
date and proposer ? 

2. Is the constituency wrongly described and does that render the 

nomination papers invalid ? 

3. In order to prove the identity was it necessary for the petitioner 

to produce a certified copy of any entry made in the electoral 
roU of the constituency, and if so, how does the non-production 
of a certified copy affect the validity of the nomination papers ? 

Issue no, 1. — ^The father’s name of the petitioner given in the 
nomination paper was “ Thakur Dwarka Prasad Singh ”, while in the 
aforesaid letter it was mentioned as Babu Dwarka Prasad Singh 
The address of the petitioner as entered in the nomination paper, was 
V. and P.O. Rampur, district Ghazipur ”, and that given in the letter 
was ^‘Rampur, pargana Khanpur, district Ghazipur”. The difference 
between the two descriptions was that the petitioner’s father’s name in 
the nomination paper was prefixed by Th.” (an abbreviation of Thakur) 
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instead of '' B.” (an abbreviation of Babu) and it contaiaed Pd/' 
(a contraction of '' Prasad ”) and in the address the pargana was nofc 
given but the letters '' V. and P.O. ” standing for village and post olHco 
were prefixed to Rampur, the name of the village. The discre]-)ancy in 
the description of the proposer was that he signed his name as " Rai 
Rash Behari Lai ” in the nomination paper while the name appearing 
in the electoral roU against the electoral number given in the nomination 
paper was Rai Ras Behari Bi the absence of any evidence in ihis 
case to show that there were any other persons besides the petitioner 
and the proposer answering to the description of the petitioner as given 
in the said letter and that of the proposer as given in the electoraj roll 
against the numbers given in the nomination paper, it does not secmi 
reasonable to hold that the petitioner and the proposer were not identical 
with the persons referred to in the said letter and the electoral roll for the 
mere reason that there was no absolute literal correspondence between 
the descriptions as given in the nomination papers and the said letter 
and the electoral roll. inaccuracies in description in this case were 
merely technical and of no importance. They were not of a nature 
which could have misled anyone. 

The grounds on which a nomination paper can be refused are set 
out in regulation 9 of the regulation for the election of members to the 
Legislative Council of the United Provinces. The returning officer is, 
under sub-clause (1) (IV) of the regulation, the only clause applicable in 
this case, authorized to reject a nomination paper only m case he has 
doubts as to the identity of the persons concerned, and even then as 
provided by sub-clause (1) after such summary enquiry as the returning 
officer thinks necessary. There is no provision in the regulation requiring 
that the description of the candidate or of the proposer given in the 
nomination papers should literally agree with the description given in 
the electoral roU. The provisions of the regul^ion are complied with if 
the nomination papers contain sufficient particulars to identify the 
persons concerned. The discrepancy in the description in this case as 
stated above was not such as could have raised any doubts as to the 
identity of the persons concerned. We might also observe that technical 
and trifling mistakes of the nature similar to those in this case liave 
been condoned both here and in England. 

This issue is therefore decided against the petitioner. 

Issue no, 2. — ^The 7th entry in the nomination paper under the heading 
Constituency ” on the electoral roll of which the candidate is registered 
as an elector is polling station, Khanpur, district Ghazipur, non-Muham- 
madan rural The correct name of this constituency was ” Ghazipur 
District non-Muhammadan rural ”, The addition of the words polling 
station, Khanpur’^ and putting the word district ” before, instead of, 
after the word Ghazipur in the name of the constituency cannot also 
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be said to Ibe misleading. There could be no room for doubt as to the 
constituency to* which the petitioner intended to refer in this case. For 
the reasons ^iven above, which equally apply in this case, the mis- 
description was also of no importance and did not affect the validity 
of the nomination. We accordingly find that there was a mistake 
in the description of the constituency in this case but it did not render the 
nomination invalid. ^ 

Issue no, 3. — Regulation 9 (2) (a) provides that the production of any 
certified copy of an entry made in the electoral roll of any constituency 
shall be conclusive evidence of the right of any elector named in that entry 
to stand for election. But it does not provide that the certified copy shall 
be the only evidence admissible in proof of the matter. The petitioner, 
has in this case, instead of producing a certified copy of the electoral 
roll, produced a letter, dated August 29, 1930, from the District Magistrate 
of Ghazipur to the returning officer, Azamgarh, showing his name, 
parentage, address, the name of the constituency on the electoral roll of 
which he was registered as an elector and hi^ electoral number. This 
letter thus contains all the particulars appearing in the •electoral roll 
necessary to establish the identity of the petitioner and it was as reliable 
as a certified copy of the electoral roll. We decide this issue also in the 
petitioner’s favour. * * 

On the above findings we hold that the nomination paper of the 
petitioner was improperly rejected and that the improper rejection of 
the petitioner’s nomination paper has materially affected the result of 
the election and are of opinion that the respondent no. 1, the only elected 
candidate in this case, has not been duly elected. We accordingly recom- 
mend that the election of Thakur Giri Raj Singh, the respondent no. 1, 
should be held to be void. 

In the circumstances of this case we recommend that the parties do 
bear their own costs. 




CASE No. XV 

Balasore South (N.-M.R.) 1927 

SiTAKANTA Mahapatea . . . . PetUiomr, 

versus 


Harbkbishna Mahatap 


Bespcmdent. 



Any entertainment hy providing food with the corrupt intention of 
influencing th^ voters is a corrupt practice falling within the definition 
of bribery, if arranged by a candidate or his agent or by any other person 
with the connivance of a candidate. 

The omission of certain items *of expenditure from the return of 
election expenses may raise the presumption that the omitted payments 
were corrupt. Expenses for entertainment by an agent must be 
included in the return as having been incurred in the conduct or manage- 
ment of the election. 

Vouchers for payments made, e.g. for taxi hire should be obtained 
and filed with the statement of election expenses. 
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This was a petition to set aside the election of the respondent Babu 
Harekrishna *Mahatap to the Bihar and Orissa Legislative Council for. 
the South Balasore non-Muhammadan rural constituency, which was 
held on the 30th November, 1926. 

The original petitioner Chaudhuri Bhagbat Prashad Samantarai 
Mahapatra was an unsuccessful caifdidate for election from the same 
constituency. A third candidate Babu Mukunda Prasad Das, son-in- 
law of the original petitioner withdrew his candidature before the election. 
In the election the respondent secured 3,007 votes as against 567 votes 
obtained by the original petitioner. 

The petition in question was filed on the 22nd of January last. 
Subsequently the petitioner applied to the election Commissioners for 
permission to withdraw his petition on the ground of illness. Notice of 
this application was duly published in the Bihar and Orissa Gazette, 
After hearing the parties, the petition was a?llowed to be withdrawn. 
Subsequently an application was filed under the Bihar and Orissa 
electoral rule 39 (5) (c) by the present petitJoner Babu Sitakanta 
Mahapatra, who was son of the original petitioner, for the substitution 
of his name as petitioner in^the pla(5e of his father, on the ground that 
he was an elector of the South Balasore non-Muhammadan rural con- 
stituency. This application was not opposed by the respondent. 
Eventually after various adjournments due to causes beyond control 
the prayer for substitution was granted and the case proceeded. 

Charges were preferred of undue influence by members of the district 
and local boards, of intimidation by a polling agent of the respondent, of 
the publication of false statements, etc. On these points the Com- 
missioners found the evidence to be unconvincing. 

The main charge against the respondent was that of treating, the 
petitioner’s case being that voters were fed at three different centres. 
Regarding this the Commissioners reported as follows : — 

The explanation to rule 44(2) of the Bihar and Orissa electoral rules 
has defined tjie term “ treating ” as meaning the incurring in whole or 
in part by any person of the expense of giving or providing any food, 
drink, entertainment or provision to any person with the object, directly 
or indirectly, of inducing him to vote or refrain from voting or as a 
reward for having voted or refrained from votmg Under the explana- 
tion to clause 1 of schedule V,^ which deals with corrupt practice of 
bribery, the term gratification is not restricted to pecuniary gratification 


1 Recent amendments introduced by the Corrupt Practices Order, 1936 
allow treating if it takes the form of “ customary hospitality which did not affect 
the result of the election 
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and includes all forms of entertainment. Any entertamment by providing 
food with the corrupt intention of influencing the voters is a corni])t 
pfactice falling within the definition of bribery. It is a 'fuadamcnbil 
principle of law that an election shordd not be lightly sot aside or a person 
held guilty of corrupt practice unless the evidence is so satisfactory as 
to leave no room for any reasonable doubt. Mere suspicion should not 
be the basis of any judgment. • 

Bearing these principles in mind, let us apifly ourselves to tlie facts 
of the present case. The evidence as to entertainment in Jai Sahibs 
shop consists of the testimony of Jai Sahu himself and his brother and of 
two voters Markanda Sahu and Mukunda Patnaik. This evidence shows 
that a number of voters were fed at Jai Sahu’s shop on the 30th of 
November by Radhashyam Naik on behalf of the respondent. Jai 
Sahu struck us as being an independent witness. This oral testimony is 
corroborated by the entries in the confectioner's account-book (exhibit 8) 
which purports to contain the signature and initials of one Radhashyam 
Naik and bears the heading vote expenses of Harekrisiina Mahatap 
(respondent) under the, date 30th November, 1926 

The oral evidence shows that voters were entertained. The entry 
exhibit 8 shows that 145 persons^were fed. According to Jai Sahu 
some workers for the respondent took tiffin ^t his shop, and he estimates 
that some 20 or 30 men were working for the respondent. EHminating 
this number we may fairly hold that more than 100 voters w’-ere supplied 
with food in Jai Sahu's shop on the day of election. 

This entertainment, in order to fall within clause 1 of part I of 
schedule V, has to be by a candidate or his agent or by any other perso?i 
with the connivance of a candidate. The law of agency m election cases 
goes muK3h further than the ordinary law of principal and agent {Wigan 
case, 4 O’Malley and Hardcastle at page 10). As held in the Indian 
case of Kangra cum Gurdaspur, the term agent has a wide meanmg in 
election law and the relationship has often to be inferred from the facts 
and circumstances of the case. This view w'as also taken in the Hissar 
case. Radhashyam Naik is shown in part D of the respondent’s return 
of election expenses as having received some amount on account of 
travelling expenses. He admits that he was canvasser for the respondent 
and also that he canvassed for him at the Bhadrak polling station on the 
polling day. His house is m the jurisdiction of Basudebpur polling 
station. He came to Bhadrak on the 28th November as the respondent 
sent for him. He arranged for the refreshment of the voters at a con- 
fectioner’s shop which, according to respondent’s witness no. 2, adjoins 
the poUing station. The respondent admittedly was present at the poUing 
booth at Bhadrak that day. He must have noticed the part played by 
Radhashyam in providing the refreshment. Radhashyam had an 
appointment as a spinning teacher under the district board on a small 
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salary of Rs. 20 per month, and could not have himself paid for the 
sweets. Taking aU the facts and circumstances we cannot but come to 
the conclusion that Radhashyam acted as an agent of the respondent fn 
the matter. 

The next question for consideration is the intention with which this 
entertainment was provided. It appears that some 100 voters were 
given entertainment on the polling day close to the polling booth. Apply- 
ing the maxim that a person must be considered to intend the natural 
and obvious consequences of his acts, the conclusion is irresistible that 
all this was done for the purpose of influencmg votes or in other words 
with the intention of producing an effect upon the election. This view 
receives support from the fact that the expenditure involved is not 
included in the return of election expenses and the whole transaction 
is denied both in the written statement and in the evidence on behalf 
of the respondent. We find that this is a case of corrupt treating by 
Radhashyam Kaik as agent of the respondent. 

The remaining item is the feeding at Basudebpur. Banchhandhi 
Mahanti, the respondent’s agent, is charged with this. Tfie petitioner’s 
case is that a number of voters was fed on the 30th November at the 
dak bungalow at Basudebpiu*. Banchhandhi Mahanti was admittedly 
the respondent’s polling agent at Basudebpur, and he occupied the 
district board inspection bungalow (which is also the dak bungalow) 
on the 29th and 30th November. He himself is a member of the district 
board and chairman of the Bhadrak local board. He applied in this 
capacity on the 19th November, 1926 to have both the bedrooms of the 
Basudebpur bungalow reserved for both the days (29th and 30th) and 
he remitted the sum of Rs. 2 as rent. On that the chairman of the 
district board (namely, the respondent) passed an order on the 24th 
November that the district engineer might be asked to reserve the 
bungalow. The letter issued shows that only one room of the bungalow 
was reserved for the 29th and 30th. The visitors’ book shows that 
Banchhandhi Mahanti occupied the bungalow from 7 a.m. of the 29th 
till 3 P.M. of the 1st December, the last day’s occupation being put down 
as ‘‘on duty,”. The sum of Rs. 2 remitted by him as rent does not 
appear to have been included in the respondent’s return of election 
expenses. The questions that naturally raise suspicion in one’s mind 
are — why did he seek to reserve the whole bungalow and where was 
the necessity of such a long occupation ? Again although Banchhandhi 
is charged with the offence of feasting the electors as the respondent’s 
agent, it is significant that he was neither summoned by the respondent 
nor produced by him to explain away any of these suspicious circum- 
stances arising against him. This suspicion is deepened when it is 
remembered that the cost of reservation is not shown by the respondent 
in his return of expenses. 
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Then we have the positive testimony of six witnesse.s who swear ro 
the feasting at Basudebpur dak bungalow. One of ihem Bipiu Behai i 
Ray an Excise Sub-Inspector was the senior polling othi*er a1 the 
Basudebpur polling station and occupied a part of tlie dak bungalow. 
He deposes as follows : — 

'' The feeding took place in Banclihandhi Babu’s room as well as 
in the maidan and (juthouses. Banchhandhi Balm was 
feeding the people. I saw some 20 or 30 men btang fed in 

the morning and over 200 men in tlie evening The 

tables were brought in two carts on the 29ih afternoon. 
These were kept inside the room occupied by Banclihandhi 
Babu.’’ 

It is true that this witness did not report this affair to the presiding 
officer but he explains that he did not know that the feasting was illegal. 
The only suggestion made against him is that the present petitioner is 
an opium vendor in the lown of Bhadrak. We fail to see why a sub- 
inspector of ^cise would perjure himself in this case, and we think we 
should accept his testimony and that of the other witnesses on this point, 
especially as they are corroborated hy the probabilities and circumstances 
arising out of the reservation of the bun^low referred to above. In 
fact the evidence is practically one-sided. 

The evidence on behalf of the respondent to disprove this allegation 
consists of the sole testimony of one Shayamanda Padhi who was a 
voter at Basudebpur and is a teacher at the Sanskrit pathsala in village 
Eram (which also is Banchhandhi Babu’s village). He proposed Upendra 
and Lakshmi Narayan Padhi who, together with the respondent, were 
congress candidates for the last district board election. Thus he is not 
independent. On the other hand, Uma Prashad Padhi, deposes that he 
saw some 400 or 500 persons being fed. Gopal Padhi, who is one of the 
persons named by the respondent in schedule D of his return as having 
received Rs. 4 as travelling expenses swears that 200 voters were fed. 
He names some of them. Another witness says he saw about 100 voters 
being fed. There can be no manner of doubt that feeding on an extensive 
scale was carried on here. As pointed out in Hammond’s Indian 
Candidate and Returning Officer ” at page 134, a candidate may properly 
feed those persons who are assisting him in the conduct of his election, 
but expenditure so incurred should be included in his declaraiion of 
expenses. In this case the return makes no mention of the feeding 
expenses. If an insufficient return be transmitted, it is evidence of 
knowledge on the part of the election agent that the omitted payments 
were corrupt (Parker’s Election Agent, 3rd edition, page 458). The 
expenditure for the refreshment at Jai Sahu’s shop and at Basudebpur 
dak bungalow was not a trifling amount and we cannot possibly suppose 
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it was omitted^ by accident. It is impossible to avoid the conclusion 
that these items were omitted purposely in order to conceal the fact of 
corrupt treating of the voters. 

We find that the respondent's agent Banchhandhi Mahanti at 
Basudebpur and Radhash^’^am Naik at Bhadrak arranged for the refresh- 
ment of voters and gave feast and entertainment to them with the 
corrupt intention of influencing the voters. 

It was urged on behalf of the petitioners that the return of election 
expenses was false in several particulars including the omission of the 
cost of supplying refreshment and food. In respect of the latter the 
report is as follows : — 

‘‘It is urged on behalf of the respondent that as it represents an 
illegal item of expenditure, namely, treating, it is not required to be 
shown in the return which according to him is meant for legitimate 
expenses only. Rule 19, sub-rule (2) of the Bihar and Orissa electoral 
rules provides that the return shall contain a statement of ail payments 
made by the candidates or by his election agent or by any person on 
behalf of the candidate or in his interest for expenses incurr&l on account 
of, or in respect of, the conduct and management of the election. Thus 
this rule does not qualify the term ‘ expenses ’ by the expression ‘ legal 
Moreover, schedule IV, note*l, refers to all expenses. Also form XIX 
-of return of election expenses shows that there must be entered in part K 
all expenditure incurred and payment made by the candidate or by his 
election agent or by any person on behalf of or in the interest of the 
candidate in connection with the election and not included in any of the 
previous parts. Also the form of declaration which has to be attached 
to the return and has to be signed by candidate or by his election agent 
(in accordance with schedule IV of the rules) shows that no expenses of 
any nature whatsoever which have been incurred for the purpose of the 
candidature are to be excluded from the return. The purpose of the 
return is evidently to check and control illegal expenditure. Therefore 
we consider that we should not read into the rules, the schedule, and the 
form, the word ‘ legal ’ before ‘ expenses 

ReferencQ was made by the learned vakil for the respondent to 
Parker’s Election Agent at page 422 which runs as follows : — 

‘‘ An election expense is one ‘ incurred on account of or in respect of 
the conduct or management of an election These words are used 
throughout the Act when dealmg with legal expenses, larger \vords (‘ for 
the purpose of promoting or procuring the election of a candidate ’) being 
used in relation to illegal expenditure.” As rule 19(2) of the Bihar 
and Orissa electoral rules refers to the expenses incurred on account of or 
in respect of the conduct or management of an election, it is urged that 
•only legal expenses are intended to be included in the return. However, 
Parker at page 456 mentions that all expenses paid on account of, or 
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in respect of, the conduct or management of the election, no matter by 
whom incurred, and whether for a legal or an illegal expense, must be 
.returned Whatever may be said on the general question it. appears 
to us clear that expenses for feasting in connection with an eicfition must 
be returned. Feeding is corrupt when done with the intent ion of influenc- 
ing election. It may under certain circumstances, be harmless, for 
example, no man is bound to abstain from harmless hospitalities especially 
if they are customary because an election is pending. (Fraser, page 116.) 
No one would think it reasonable to draw the conclusion from the mere 
giving of a glass of sherbet to some old man coming from a long dis- 
tance, that it was done with any intention of influencing the election. 
Also a candidate may lawfully feed the persons who arc assisting 
him in the conduct of his election. Again the term “ gratification 
as defined in the explanation to clause 1 of schedule V of the Biliar 
and Orissa electoral rules, excludes the payment of expenses bond fide 
incurred for the purposes of election and duly entered in the return of 
election expenses. Therefore the question whether feeding was or was 
not confined %o workers, and whether it was done on an extensive scale 
and with a view to influence the election is a necessary aspect for 
consideration, and therefore it seem^ necessary to include such expenses in 
the return. In the Hartlepools' case (6 O’Malley and Hardcastle, page 1), 
Mr. Justice Philimore observes at pages 9 and 10 that the employment of 
any people for hire to walk about and parade the streets and show their 
colour so as to assist in the return of a candidate is an illegal employment, 
and although the expenses incurred on that account are illegal he held 
the expenses, if incurred by an agent, are expenses in the conduct and 
management of the election. He observes It has been said there 
are cases where expenses may be incurred for promoting or procuring 
the election of a candidate, which are not expenses incurred in the con- 
duct or management of the election. That may be so if they are incurred 
by persons who are outsiders and not agents, because those persons have 
not the conduct or management of the election, but if they are incurred 
by persons who take a share in the conduct or management of the election, 
it would be very difficult to say that they are not expenses jn the conduct 
and management of the election, being, as they are, confessedly expenses 
incurred for the purpose of promoting or procuring the election of the 
candidate. At any rate in this case we have no doubt that these expenses 
are properly described as expenses in the conduct and management of 
the election.’" Similarly we hold that expenses for entertamment by 
an agent of the respondent (as in the present case) must be described as 
incurred in the conduct or management of the election. The omission, 
therefore, to include such expenditure makes the return false. 

The sum of Rs. 80 consists of two different amounts of Rs. 55 and 
Rs. 25 shown in part A as personal travelling expenses of the candidate 
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paid during the period 10th to 29th November, No vouchers have been 
furnished on the ground (stated in paragraph 18 of the written statement) 
that “ they ^re expenses of obtaining tickets from the proprietor of the 
taxi service or his agent incurred by the respondent or his agent or can-' 
vassers and no vouchers are obtainable in respect thereof’. Thus the 
return is prima facie incorrect. The expenses for agent or canvassers, 
if included within this Rs. 80, should have been shown in different parts, 
separately. In the next place, it is in evidence no tickets are sold in the 
taxi service. It is unlikely that a particular owner’s taxi will be 
engaged for ten successive days and the fare paid after each trip. 
It has been shown that at least one of the taxi owners, namely, 
AM Aktar, was not paid in small sums but had his dues unpaid till at 
least the latter part of January, 1927. Therefore the voucher should 
have been given. The return was sworn to on the 6th and filed on the 
8th January. At that time payment to AM Aktar had not been made. 
Thus the return is false in material particulars. 

For reasons given we hold that the relfurn of election expenses 
submitted by the respondent is incorrect, false in material particulars 
within the meaning of sub-rule 4 of rule 22 of* the Bihar and Orissa 
electoral rules. 

The treating ” has aoeording to us been done by the respondent’s 
agents with the intention of influencing the result of the election and is 
a corrupt practice falling within part I of schedule V of the electoral 
rules and comes within the purview of clause 44(1) of the electoral rules.^ 
There is no plea by the respondent and no proof, that the case faffs within 
the exceptions referred to in sub-rule (2) of rule 44. As such the election 
becomes void apart from any question as to how far this treating has 
materially affected the result of the election. The election is, therefore, 
Mable to be set aside. 

The original petitioner cannot be declared elected as he has withdrawn 
from his petition. The petitioner is entitled to have the election set 
aside. The charge of filing an incorrect and false return, will not, by 
itself invaMdate the election but will serve to disqualify the respondent 
subject to tlje exercise of the right of removal of the disqualification by 
the local Government under the proviso to rule 5, sub-rule 4 of the 
Bihar and Orissa electoral rules and may eventually lead to the seat 
being declared vacant. 

For the foregoing reasons — 

(1) We find that corrupt practices of bribery by treating as 
defined in the explanation to rule 44 and specified in clause 
1 of part I of schedule V have been committed by 

3 Now section 1 of the first schedule read with paragraph 7 of part III of the 
Corrupt Practices Order, 1936. 
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Banchhandlii Mahaixii and Radhashyani Naik, agents oi' 
the respondent. A reasonable opportunity of sliowinix 
cause why their names should not bo inont4oned in our 
report was given to them but the cause shown by them is 
unsatisfactory ; 

(2) We are not prepared to recommend the exemption of the 

persons named in jgaragraph (1) above from any dis- 
qualification they may have incurred : 

(3) We hold that the election of the j'espondent is xoid under 

rule 44 (1) (h) of the electoral rules ; 

(4) We report that no person has m our opinion been duly elected , 

(5) We further hold that the return of election expenses filed by 

the respondent is false in material particulars, and thus tlie 
respondent has rendered himself liable to the disqualifica- 
tion mentioned in rule 6, sub-clause (4) of the Bihar and 
Orissa electoral rules d 


1 Now paragraph 5 of part IV of the Corrupt Practices Order, 1936. 
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Ballia District (N.-M.R.) 1920 

Gaxjri Shankae Peasap . . . . Petitioner ^ 

versus 

(i) Thaktte Hantjman SmaM . . ^ 

(ii) Raja Rajeistdea Peatap Naeaen- Deva of Respondents^ 

Haldi. ) 



It is a question of fact, to be decided on the evidence produced, 
whether a statement in relation t(9 the personal character or conduct of 
a candidate is believed by the publisher to be false or not believed to 
be true. 
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It is admitted by the parties present before the court that there 
were only three candidates for election, namely, the petitioner and the 
two respondents. 

The Commissioners found that the petitioner was the only candidate 
who was duly nominated and therefore it followed that the petitioner 
should have been declared to have been duly elected without the holding 
of a poll. 

They then discussed whether the facts alleged in the recrimination, 
if true, would invalidate the petitioner’s election. 

The recriminatory charged reads as follows : '' Did petitioner or his 
agent, Rameshwar Sharma, publish the leaflet, exhibit L-1, as alleged 
by respondent 1 and does it constitute false statements within the meaning 
of schedule 4, part I, rule 4 ? ” ^ 

In the recriminatory statements, paragraph 1, it is written : 

Petitioner’s agents, representatives and a large number of other persons 
apparently engaged by the petitioner were found, carrying and distributing 
broadcast leaflets containing false accusations against th^ respondent’s 
personal character.” • 

Exhibit L-1 is one of the leaflets here referred to. 

In the replication the petitioner has written as follows : — 

Paragraph 1 is admitted only so far that some persons Mly 
acquainted with the doings and actions of respondent 1 prepared 
and signed a document headed ‘ Khula patra ka khula uttar no. 1 ' 
(open reply no. 1 to the open letter) by way of a reply to an open letter 
published by respondent 1 calling upon the voters to vote for him. The 
petitioner believing them to be true, got them printed and they were 
distributed as desired by the signatories. The respondent no. 1 admitted 
most of the allegations contained therein and offered explanations in 
another printed chcular distributed by his men broadcast over his 
signature under the heading ' Akshepon ka khula hua uttar no. 2 ’ 
(open reply no. 2 to the allegations), addressed to the said signatories. 
He also pubhshed a second open letter addressed to the voters. The 
said docunient herein first above-mentioned could not and did not amount 
to a corrupt practice on the part of the petitioner or his agents.” 

On April the 2nd last before this court it was stated on behalf of the 
petitioner as follows : '' Rameshwar Sharma was petitioner’s agent. 
He did not publish exhibit L-1, nor did the petitioner. The same remark 
applies to exhibits L-2, L-3 and L-4.” 

Up to this date therefore it appears that the petitioner denied having 
published the document, exhibit L-1, and he ascribes its publication 
to some other persons fiiUy acquainted with the doings and actions of 
respondent 1 ”, who prepared and signed the document. 


1 Section 6 of part I of the first schedule Corrupt Practices Order, 1936. 



114 


INDIAN ELECTION CASES 


On May the 3rd before this court the petitioner stated : 1 .idmit 

publication of exhibits L-1, L -25 L-3, L-4 and L- 6 /’ 

It is clear, therefore, that the petitioner has changecT his attitude 
in regard to the document, exhibit L-1. At first he denied responsibility 
for it and now he admits that he published it himself and tliereforo is 
responsible for its contents. 

The respondent 1 has relied on a number of entries in exhilnt' L -1 
and evidence has been given in regard to such entries. The circumstances 
referred to in these various entries differ very much in importance. 
There are, however, two entries which state facts, which, if bcdicved, 
would undoubtedly be calculated to have prejudiced the resjiondent 
I’s election. The first of these entries is entry no. 3, the translation of 
which is as follows : — 


'' In 1917 and 1918 when the terrible Ganges floods had occurred 
and aU the crops were destroyed south of the railway line and most of 
the houses in villages had fallen down, and our mothers and sisters had 
to pass time by standing in water which was in some places waist deep 
and in others* thigh deep, was it not you who spent Rs. 60,000 on suits 
for the recovery of rent ? It is heard that you yourself admitted that 
the tenantry had to spend 3 or 4 lakhs of rupees in defending those 
cases. What harm would it have cau^d you or your updeshaks 
(preachers), who go about crying that small disputes should be settled 
by Panchayat, if you had settled those cases between the Raj and the 
tenantry by Panchayat, and thereby saved the poor tenantry from 
expenses and numerous troubles, but you never wanted such settlement. 
Do you ever do any good thing which you promise ? ’’ 

The respondent 1 is the manager of the Dumraon Raj which is 
situated to a considerable extent in the BaUia district. The charge 
made against him as that after the serious floods, which as a matter of 
fact occurred in 1916 and 1917, so far from his doing his best to help the 
tenants in their distress he utilized the opportunity to bring suits against 
them for arrears of rent and thus showed the cruelty and callousness of 
his character in relation to the tenant population. 

The respondent 1 has produced evidence which shows that the 
accusations made against him are entirely false. So far" from having 
oppressed the people he did his best to help them. Relief was organized. 
The villages were visited in boats. The estate spent Rs. 50 a day in pro- 
viding medicine and food and other necessaries and nothing like 
Rs. 60,000 was spent on rent litigation. The actual figures have been 
extracted from the estate account-books and they show that the expenses 
incurred by the estate in rent litigation were as follows : 


For 1324 fasli October the 1st, 1916, to September the 30th, 1917 
For 1325 fasH October the 1st, 1917, to September the 30th, 1918 
For 1326 fasli October the 1st, 1918, to September the -SOth, 1919 


Ks. 

16,905 

1,139 

1,171 
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If the years 1324 and 1325 are taken together the total amounts to 
Rs. 28,300. If the years 1325 and 1326 are taken together the total 
amounts to 23,111. 

These totals are very different to Rs. 60,000 and it may be noted 
that the figures given for the respondent 1 included an area greater 
than the area spoken of by the petitioner in exhibit L-1. It includes all 
the area mentioned by him together w-ith some additional villages which 
were also affected by the floods. 

In this connection it is interesting also to note that m 1324 fasli 
1,309 cases of rent litigation were instituted, in 1325 fasli 939 and in 
1326 fasli 867. 

We find, therefore, that the accusations made in entry 3 of exhibit L-1 
are false statements and they are undoubtedly statements which, if 
believed, would have prejudiced the respondent I’s election. 

The other entry in exhibit L-1 to which we refer is entry no. 4. 
In the translation it is as follows : — » 

Have you ever paid attention to the young cows, heifers which 
are sold to butchers every year in the Dhanus Jug that is, Sudhist Baba’s 
fair, which sale you can stop ? Is it not you who has introduced the 
sale of animals in the said fairj ” • 

The respondent 1 has produced evidence which we have no hesitation 
in believing to show that the Sudhist Baba fair has been in existence for 
30 or 40 years, that cattle were sold at the fair from the beginning, and 
that a certain number of butchers have always been known to attend the 
fair in disguise to purchase cows for slaughter. It is entirely untrue to 
say that it was the respondent 1 who introduced the sale of animals 
including cows at the fair, or that the conditions of sales of the animals at 
the fair are in any way different since he took charge of the Dumraon 
estate. The evidence shows that butchers attend in small numbers and 
in disguise. The sales of cattle have very considerably increased in 
recent years. It is obvious that it would be almost impossible to prevent 
sales to butchers if the butchers made their purchases in the guise of 
ordinary Hindu purchasers. It is clear that the respondent 1 is in no 
way responsible for the sale of cows to butchers at this fair, and it is 
unreasonable to expect such sales to be prevented. 

We find, therefore, that the accusation is false. At the same time 
if it were believed, it would undoubtedly prejudice the respondent in 
the minds of the people of BaUia. The vast majority of the population 
of that district is admittedly Hindu and it is a matter of common know- 
ledge that it is a district where the question of cow-killing has always 
aroused considerable excitement. 

These two instances are the most important of the instances 
mentioned in exhibit L-1. Having found that these two instances are 
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false statements, it is unnecessary to consider other instances of 
importance. 

The only witness produced by the petitioner is the petioioner himself. 
It will be remembered that in the first instance the petitioner refused 
responsibility for exhibit L-1. He said that it had been prepared by 
other persons who were acquainted with the facts and he definitely 
denied publication either through kimself or his agent. At a siibseqmmt 
date, however, the petitioner admitted that exhibit L-1 was published 
by himself. He makes practically no attempt to show that the charges 
in exhibit L-1 are true, and, as already stated, we have no he.sita- 
tion in finding that the two principal accusations have certainly no basis 
of truth in them. 

The petitioner, however, maintains that it has not been sho\vn 
that he either believed the statements in exhibit L-1 to be false or did 
not believe them to be true. According to him, he made enquiries which 
convinced him that the charges were true, and he therefore published 
exhibit L-1 in the hona fide belief that the allegations made therein were 
correct. ^ 

•» 

We are unable to exonerate the petitioner. We find that he pub- 
lished exhibit L-1 which contains false statements, and we find that there 
is nothing to show that he had any reasonable grounds for believmg the 
statements to be true or for not beKeviag them to be false. In liis 
evidence he stated I was told by many of the tenants of the Dumraon 
Haj, by schoolmasters and respectable gentlemen and from them I 
learnt that the allegations made in exhibit L-1 were true. These facts 
I heard before exhibit L-1 was written ... I did not publish exliibit L-1 
untn I had made enquiries. I enquired from Virendra Vidyarthi, 
resident of Doaba, and also when I visited Bansdih for the second time 
I enquired from two of the signatories, Babu Gajadhar, Bisheshar Prasad, 
Narain Singh and Babu Gobind Prasad Singh. I also visited Bairia and 
made enquiries from Pande Shiva Shankar Prasad and others, Bairia 
is in the Doaba but not in the Dumraon Raj . The men I have mentioned 
are big zamindars. I have not summoned them. They were summoned 
by the opposite party but not produced 

Exhibit L-1, it appears according to the petitioner, was actually 
written by one Babu Brij Bihari Siagh, B.A. of Chakia. He says this 
gentleman “ was introduced to me after my first meeting at Rardganj 
early in June, 1920, He had also presided over an earlier meeting held 
on behalf of respondent 1 at or near the same place and he had also 
criticized, he told me, the respondent 1 as manager of the Dumraon 
estate. Afterwards this same Brij Bihari sent me a draft of exhibit L-1 
Erom this statement of the petitioner it is clear that he knew from 
the very beginning that exhibit L-1 was actually written by Babu Brij 
Bihari Singh and written by him alone. In his replication he has stated 
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that it was prepared and signed by a number of persons who were acquaint- 
ed with the facts of the case. The petitioner attempts to explain the word- 
ing of the replication by saying that he meant that one person prepared 
exhibit L-1 and several persons signed it. We are not convinced by this 
explanation. The petitioner clearly gave a different version of how 
exhibit L-1 came into existence in his replication and now in these pro- 
ceedings he had changed his position. In this connection it is very 
significant to note that it was not until May the 6th that this court was 
informed by the petitioner of the name of Babu Brij Bihari Singh. On 
that date he was represented as a most important witness for whom a 
commission should issue as the petitioner had only then discovered that 
he was absent in Burma. The same Brij Bihari Singh was obviously 
according to the petitioner's own showing a man of very unstable views. 
He is represented as having agreed to preside over a meeting held on 
behalf of respondent 1, but when he came to do so he made hostile 
criticisms against the very man in whose behalf the meeting was being 
held and subsequently he joined the side of the petitioner. A man of 
this nature would arouse suspicion as a matter of course, more specially 
when he refused to sign himself the document exhibit L-1. The petitioner 
says that he asked him to do so but Babu Brij Bihari Singh refused on 
the ground that he was afraid of the vengeance of the Raj officials. If he 
was afraid to sign, there is no explanation as to why he was bold enough 
to make hostile criticisms against respondent 1 at a meeting actually held 
in support of respondent’s candidature. 

Two of the signatories on exhibit L-1, Babu Gajadhar, Bisheshar 
Prasad, JSTaraui Singh and Babu Gobind Prasad Singh, were summoned 
as witnesses by the respondent 1. They were not produced in court but 
the petitioner made no attempt to have them placed before the ,court as 
his own witnesses. These were the two principal men whom the petitioner 
says he relied upon for the truth of exhibit L-1, He had an opportunity 
of producing these gentlemen before the court. He failed to avail 
himself of this opportunity with the result that there is nothing on the 
record to support his statements. 

There are ten signatories of exhibit L-1. Of these, eight live in 
Bansdih which apparently is situated at a very considerable distance 
from the Doaba where the floods occurred and where the Sudhist Baba 
fair is held. The allegations in exhibit L-1 were made against respondent 
1. The petitioner knew very well that respondent 1 was a gentleman of 
considerable standing who had occupied an honourable position for many 
years. Accusations against his personal character should necessarily 
have been very carefully examined before being accepted. The writer 
of exhibit L-1, Babu Brij Bihari Singh, refused to sign the document 
himself although, according to the petitioner, he had openly made a 
speech against respondent 1. Of the ten signatories to exhibit L-1, 
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eight belong to Bansdih and there appears to be no reasonable explana- 
tion why they wshould have had any special knowledge of the iaeis alleaefl 
in exhibit L-1. Of the remaining two signatories the last is J>abu Kiinj 
‘Biliari Singh of Chakia. This gentleman the petitioner had didendtal 
in proceedings brought against him for perjury. Ho was actually in 
Lucknow during the course of this case and he was sent by the pelitioner 
to Ballia with the summonses for the petitioner's witnesses. Tlic 
petitioner, however, has not thought fit to produce this witness before the 
court. 

Many other criticisms could be made of the xietitioner’s attitude 
in regard to exhibit L-1. We find that he took no reasonable precautions 
to satisfy himself of the truth of the allegations made in that document. 
We find therefore that he had no reasonable grounds to believe that the 
statements made in exhibit L-1 were true or for not believing that they 
were false. 

Under the circumstances, we decide issue 9 against the petitioner. 

As a result of our fi»dings on the various issues we report that the 
respondent 1 has not been duly elected. We also find that the petitioner 
is guilty of corrupt practices as defined by schedule IV, part I, paragraph 4, 
and is therefore debarred from being declared elected himself. We 
order that parties shall pay their ov;^ costs,^ 

Under rule 45 of the electoral rules we find that it has been proved 
that the petitioner has committed a corrupt practice as defined by 
schedule IV, part I, paragraph 4, and we do not recommend that he be 
exempted from any disqualifications he may have incurred on this account 
under the rules. 

Proceedings against respondent 2 were As far as he is 

concerned, we report that he was not duly noroinated. 
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The returifing officer rejected the petitioner’s nomination because 
he had put only his thumb-impression to the declarations required by. 
the rules instead of signing his name to them. 

The Commissioners reported : — 

The main question for decision is whether a person who puts 
his thumb-impression to a declaration can be said to subscribe it. 
“ Subscribe ” means primarily to write under something ” but it is 
clear to us that the word, is in the present connexion synonymous with 
the word sign This word is defined in the General Clauses Act (X of 
1897) and in the United Provinces General Clauses Act (I of 1904) as 
follows : — 

‘ Sign ’ with its grammatical variations and cognate expressions 
shall with reference to a person who is unable to write his name include 
' mark ’ with its grammatical variations and cognate expressions.” 

Even if neither of the two Acts applies, on strict interpretation, to 
the rules with which we are dealing, we still have no doubt that the 
definition expresses the meaning of the word as generally understood in 
common parlance and in legal phraseology. We have, therefore, to 
decide whether there is anything in the rules themselves which might 
lead us to suppose that the words subscribe ” or “ sign ” are used in 
them in any particular or restricted sense. Our attention has been drawn 
to regulation no. 21 of the regulations for the election of members to the 
Legislative Council of the United Provinces and also to the form of 
signature slip to which that regulation refers. The relevant words are : — 

“ The name of every person presenting himself to vote and his 
number on the electoral roll shall be entered on a slip in form 4 attached 
to these regulations and such person shall thereafter, if he is literate, 
sign his name in the column provided for that purpose or, if he is illiterate, 
fix his thumb-impression thereto.” 

In the form of the signature slip there is a column which is headed 
‘‘ Signature of voter, if literate, or thumb-impression of voter, if illiterate”. 
The suggestion is that the framers of the regulation intended to draw a 
distinction between a signature and a thumb -impression and that by 
signature they* meant the signing of a name as distinct from the making 
of a mark. It is contended that it would have been sufficient to use the 
word signature ” alone if that word included the making of a mark. 
The argument does not appeal to us. Under the definitions in the General 
Clauses Act the word sign ” with reference to a person who can write 
his name means to write a name. It is only with reference to a person 
who is unable to write his name that the word includes the making of a 
mark. It is obvious that the intention of the framers of the regulation 
was that a person who would be entitled to make a mark should make 
a mark only of one kind, namely, a thumb -impression, because probably 
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such a mark is easity identifiable and would eflectively prevent ])ersuiia- 
tion. If they had omitted any reference to a thumb-impression, a. })(*r.-oii 
who was unable to write his name would have lieen entitled to rnakv^ <» 
mark which would not have been easily identifiable. It does not a])ptMi* 
therefore, that there was any intention to use the word ‘‘ signature^ " iu 
a sense which would exclude the making of a mark, Ileferenee may fie 
made to regulation no. 8(6) of tlje regulations for the election to tiio 
Legislative Council of the United Provinces of Agi-a and Oudh of member^ 
for the Agra landholders* constituency which says If an elector is 
unable to read or write . . . the attesting officer shall assist him in such 
manner as may be necessary to . . . sign the declaration on the back 
thereof The declaration is given in form 4 and is as follows : — 

I hereby declare that I am the person whose name appears 

110 on the electoral roll of landholders for the election to the 

Legislative Council of the United Provinces of Agra and Oudh as 

member for the Agra landholders* constituency of the 

and divisions.*’ 

It is quk-e clear that the word sign ’’ in this regulation is intended 
to include the making of a mark. We have no hesitation in holding that 
the word ‘‘ subscribe ** in rule 11 of the electoral rules is used in its 
ordinary sense to include the maldng of%.a mark. Furthermore, if we 
were to hold otherwise, the necessary consequence would be that all 
illiterate persons would be disqualified as candidates for election as 
members of the Council. The disqualifications for being elected are given 
in rule 5 of the electoral rules and do not include illiteracy. Rules for 
disqualification should he strictly interpreted, and we are of opinion that 
a specific rule upon this subject would have been made if there had been 
any u\tention to disqualify persons who were illiterate. It has been 
urged that illiterate persons are disqualified for election as members of 
district and municipal boards and that a fortiori they should be dis- 
qualified for election as members of the local Legislative Council. This is 
a question of policy with which we are not concerned and we cannot fail 
to point out that the disqualification is specifically mentioned in the 
United Provinces Municipalities (Amendment) Act, 1922, and the United 
Provinces District Boards Act, 1922, This fact strengthens our convic- 
tion that the electoral ruins would have specifically mentioned illiteracy 
as a disqualification if it had been intended that iUiterate persons should 
be excluded from the Legislative Council. Finally, we may say that the 
interpretation which the returning officer has placed on the word ‘‘ sub- 
scribe would exclude not only persons who were illiterate but also 
persons who owing to temporary physical disability as the result of 
accident were unable at the time to sign their names to the declarations 
requfred by rule 11(3) and rule 11(5). This, in our opinion, would be a 
startling result. We hold that the petitioner by appending his thumb- 
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impression to the necessary declarations complied sufficiently with the 
provisions of rule 11 of the electoral rules and that his nomination was 
improperly refused. We hold further that it may be presumed, as there 
were only two candidates nominated, that the improper refusal of the 
petitioner’s nomination materially affected the result of the election. 
The result is that the election of the respondent, the returned candidate, 
is void. Our report, therefore, is tha-Jj the respondent has not been duly 
elected and nobody else claims the seat. 

It does not appear that the petitioner’s nomination was refused on 
the objection of the respondent, and in the circumstances we recommend 
that the parties shall pay their own costs. 




CASE No. XVIII . 

Bareilly City (N.-M.U.) -1924 * 

(United Peovincibs liBGisLATrvB CouNcai..) 


Babit fiHTTATT. Btttakt Kapoe . . PefUioner, 

versus 


Thakub Mott Singh 


Bespondent. 



The withdrawal of a criminal charge was held to be the receipt of a 
reward for voWg anci procuring votes and therefore an act of bribery. 

A canvasser whose abolished post was revived was held to have 
received a reward and therefore to* have committed a corrupt practice. 
The candidate who procured the rescission of the abolition of the post 
was held to be guilty of undue influence. 

The wholesale employment of municipal staff and school teachers 
was such as to prove that the election was not a free election. Para 7 
(1) (<?) of part III of Corrupt Practices Order, 1936. 
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The petition contained charges of brilray, undue influence, publica- 
tion of false statements, etc. 

The allegation of the petitioner is that '' with^e object of inducing 
one Lala Ram Mohan Lai (voter no. 4113) andi lJBs on Lala Birj Bhukan 
Lai (voter no. 3976) to vote for the respondentfjfc latter, on (or about) 
the 30th November, 1923, offered a gratification tfo the said Ram Mohan 
Lai m that he told him that by using his influence with his friend Babu 
Jia Ram Saxena, municipal chairman, he would procure the withdrawal 
of the prosecution under sections 420/467, Indian Penal Code, which 
prosecution had been instituted against the said Ram Mohan Lai and his 
said son by the said municipal chairman and which was then pending in 
the court of the Joint Magistrate, BareiUy. In pursuance of this under- 
standing, Lala Ram Mohan Lai actively canvassed for the respondent 
and on the polling day acted as his poUmg agent Further that on 
the 11th December, 1923, the said Babu Jia Ram Saxena (one of the 
most zealous agents of the respondent) at the respondent’s instance, 
compromised the case and actually withdrew the above ;^osecution a 
day before the date fixed for hearing. This was done by way of a reward 
to the said Ram Mohan for his vote and for his active work in furtherance 
of the respondent’s candidatur6 

This is in effect an allegation that Ram Mohan Lai was bribed by the 
respondent to vote and procure votes for him with the connivance of his 
friend and partisan Babu Jia Ram Saxena, chairman of the municipal 
board", the bribe being an understanding that the criminal case pendmg 
against bim would be compromised, as in fact it was, just after the 
election. 

Ram Mohan Lai is a well-to-do Panseri and the evidence has brought 
out that he has large numbers of relations who are voters. On these 
voters he was presumably in a position to exercise some influence. 

A case was instituted under sections 417/468, Indian Penal Code, 
and the 30th November fixed for the first hearing. This date was 
subsequently altered at the request of Babu Jia Ram to 12th December 
and on 4th December a request to summon witnesses was presented by 
the board. The election for the Council took place on the 7th December. 

On the 12th December an application (exhibit 3) was made by Ram 
Mohan countersigned by Babu Jia Ram to the Joint Magistrate for 
withdrawal of the case and was allowed the Magistrate holding, too 
summarily, to our thinking, that there was no case under section 468. 

In the meantime, some days prior to his interview with Babu Jia 
Ram, Ram Mohan had started working for Thakur Moti Singh, at the 
instance, it is said, of Dr. Shiam Behari Gupta, also a municipal commis- 
sioner and a mutual friend of the parties. On 4th December Ram Mohan 
was actually appointed a polling agent and accompanied the respondent 



128 


INDIAN ELECTION CASES 


in his canvassing. On the day of the poll he identified for him a large 
number of voters — among them presumably his numerous relations. 

It is in evidence also that it was only on the eve of the poll that all 
the voters of Ram Mohan’s mohalla decided to vote for Thakur Moti 
Singh. In this Ram Mohan’s influence, though not directly proved, may 
fairly be inferred. 

Such are the facts as discioseciin the evidence before us. 

The question that we have to decide is whether any conn eel ion 
between the withdrawal of the criminal case against Ram ^Vrohan and 
the act of the latter in voting, canvassing and working for the respondent 
is proved and if so whether such connection comes within the dehnition 
of bribery in schedule V, part I, section 1.^ 

Direct evidence of any such connection would naturally not be forth- 
coming, and the failure of petitioner to show that the respondent olfered 
a gratification to Ram Mohan, by promising to use his influence to 
procure the withdrawal of the criminal case need occasion no surprise. 

But apart from this the close intimacy between Thakur Moti Singh 
and Babu Jia Ram — to which the former speaks and which the active 
part taken by Babu Jia Ram in supporting Moti Singh confirms — 
renders it very unlikely that Moti Singh was unaware of or did not con- 
nive at — -even if he did not actually pro>oure — the favour which Babu 
Jia Ram was showing to a man in whom as his canvasser and polling 
agent Moti Singh must have had a special interest. The municipal file 
shows that the case had attracted the attention of other municipal 
commissioners and Moti Singh must, we think, have known all about it. 

In any case it is clear that Babu Jia Ram was an agent for Thakur 
Moti Singh in connection with the election. If then the withdrawal of 
the criminal case pending against Ram Mohan was in the nature of 
bribery as defined in schedule V an offence under part I of that schedule 
would be established. 

Ram Mohan denies that he asked Moti Singh, to get his case settled 
or that Moti Singh told him that if he voted for him he would get his 
case settled. He did not strike us as in any way partial to the petitioner 
and we consider his evidence may be relied upon. He admits that he 
worked for Moti Singh in the hope that if Moti Singh got into the Council 
Babu Jia Ram would be so pleased that he would forgive him and with- 
draw the case, and this is, we think, the explanation of what took place. 
The event showed that Ram Mohan, if we may use the phrase, sized up 
the situation accurately. 

We are not clear that the favour shown by Babu Jia Ram to Ram 
Mohan — a favour which, in the circumstances, we consider to have been 
most injudicious to use no stronger term — can bring his act within the 


1 Now section 1 of part I of first schedule of Corrupt Practices Order, 1936. 
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definition of bribery in schedule V in the absence of corrupt intention. 
We are ready to* belieTe, having regard to Babu Jia Ram’s character and 
position that ^he did not deliberately withdraw the criminal case as a 
reward to Ram Mohan for having voted or procured votes for Moti Singh, 
but when we note the singular coincidence between his sudden change of 
attitude in regard to the criminal prosecution of Ram Mohan and the 
employment of the latter by the respondent we feel that he allowed him- 
self to be influenced, unconsciously it may be, by his knowledge of the 
services rendered by Ram Mohan to this friend Moti Singh. It is possible 
that he genuinely thought that the case had weak points and was therefore 
not worth fighting if he could get a substantial contribution to the 
municipal funds. In giving Babu Jia Ram, however, the benefit of the 
doubt we feel constrained to say that in our opinion he did not act with 
the firmness that his office demanded, and if his acts have been misinter- 
preted he has only himself to thank. We are, however, satisfied that in 
Ram Mohan’s case the withdrawal of the criminal charge must be held 
to be the receipt of a reward for voting and procuring votes for Thakur 
Moti Singh and therefore an act of bribery as defined in partj[l (section 3) 
of schedule V. * 

We look on this case of Ram Mohan as an instance of the insidious 
influences which have been ^erted in various ways by the dominant 
party in the municipal board to secure Thakur Moti Singh’s election, the 
effect of which has been to deprive the election of its essential freedom. 

The petitioner’s case was set out as follows in the particulars of 
corrupt practices : That with the object of including Mr. Mahtab 
Rai, municipal engineer (voter no. 3822), to vote for him and to generally 
procure for him the votes of other voters amenable to his influence, the 
respondent, about the middle of November, 1923, promised to use his 
influence as a municipal member for securing rescission of the municipal 
board’s resolution whereby several months before the said board had 
resolved to abolish his post. Accordingly the said Mr. Mahtab Rai very 
zealously canvassed for the respondent, both on the polling day and on 
the day preceding thereto.” 

The evidence has not satisfied us that the respondent made any 
promise to Mahtab Rai to use his influence in the direction stated, and 
though the attendant circumstances give rise to suspicion, we consider 
that we should not be Justified in holding that bribery as defined in part I 
of schedule V has been established. We therefore find the charge not 
proven as against the respondent. But we consider that there was a 
receipt by Mahtab Rai of a reward for his services in canvassing for 
Thakur Moti Singh which brings him within the meaning of section 3 of 
part II of schedule V. 

We cannot resist the conclusion that this was a case in which influence 
was indirectly and unduly exercised on Mahtab Rai and through him 
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on the voters by the respondent, who made an unfair use of his position 
as municipal commissioner and member of the strong paTty of swarajisl^ 
on the board. 

On the 5th June the municipal board unanimously accepted a 
proposal made by a retrenchment committee that the services of Mahtab 
Rai be dispensed with and three months’ notice was given to Inm. 

On the 15th November the municipal board had before it the revised 
budget, but for reasons which are not apparent from the minutes decided 
to postpone its i consideration till 10th December. At the adjoui*necl 
meeting, which took place on 17th December instead of the lOtii the 
board executed a complete volte face and cancelled aU the retrenchments 
unanimously passed in June. It is not surprising to find the chairman 
saying on the 17th January that this cancellation of retrenchment 
proposals is unfortunately liable to various interpretations At any 
rate the effect of the resolution of 17th December was to reinstate Mahtab 
Rai. He had, if we may use a coUoquiahsm, backed the right horse. 

It is not, in our opinion, possible to hold that Mahtab Rai had 
supported M^ti Singh from motives unconnected with the hope of favours 
to come. Nor can we, when we consider the strange coincidence of time 
between the canvassing of Mahtab Rai and his reinstatement, avoid the 
conclusion that the conduct of the muii^^cipal board, guided by their 
chairman and his swarajist colleagues, of whom the respondent was one, 
was calculated to encourage these hopes. 

Mahtab Rai’s influence in Bareilly was not confined to what was 
derived from his private social status. His position as municipal engineer, 
whose duty it was to receive and report on aU building applications was 
one of considerable power. In our view the influence that executive 
officials such as a municipal engineer are in a position to exercise on voters 
cannot by any stretch of imagination be called legitimate, and w^e suggest 
that they should be forbidden to canvass or work for a candidate at 
any election — ^whether to the municipal board or to the Legislative Council. 
The mere fact of their doing this is bound to exercise an influence on the 
voters which, in the present conditions of Indian fife, . is reasonably 
calculated to interfere with the free exercise of then* electoral rights. 

There is in Bareilly a class of workers in wood ail'd iron w’ho are 
known as Maithals. Ram Lochan Shastri was president of the local 
Sanatan Dharm Sabha. It was proved that he had canvassed among 
all his caste-fellows and had held out hopes to the Maithals that he would 
raise them to the status of Brahmins. It appears that the Maithal 
community looked upon the election as an opportunity for their advance- 
ment in the social scale. 

Evidence was given that on three occasions Ram Lochan Shastri 
threatened that if the Maithals did not vote for Thakur Moti Singh he 
would publicly proclaim that they were Sudras. In one of these oases 
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a witness deposed that in consequence of this threat his father abstained 
from voting. It*was proved that Ram Lochan, who was an employee in a 
municipal schgol, took an active part in canvassing for the respondent^ 
who did not repudiate his services, and therefore Ram Lochan Shastri 
must be regarded as the respondent’s agent. The Commissioners found 
that this amounted to undue influence as defined in schedule V, part I, 
rule 2. 

Dealing with the two allegations of personation, the Commissioners 
found that Kandhe Mai Sunar, voter no. 4924, admittedly voted twice. 
His name appeared at two places in the electoral roll. His plea was 
that he was told by one Seva Ram who was not produced, that he was 
entitled to a second vote. 

Satis Chandra (P.W. 13) who identified Kandhe Mai at the polling 
station, was identifymg voters for the respondent and was a clerk in the 
school in which the respondent was manager. 

The Commissioners reported : — 

The facts proved constitute, strictly speaking, undue influence as 
defined in schedule V, part I, rule 3 ; but we consider that*owing to the 
error in the roll the breach of the rule is a technical one and in the peculiar 
circumstances we are not prepared to take cognizance of it. 

The second case of personation related to a vote given by Shamlal, 
son of Ghamandi Lai, head clerk in the Grass Farm office. He was 
persuaded by one Badri, a pan-seller, to go to the Town Hall as Badri 
insisted that he had a vote. He was given a slip with a written number, 
and then Badri passed him on to another man who took him to a clerk 
who asked if his father’s name was Bijai Singh. Shamlal replied that his 
father was Ghamandi Lai. The man who had brought him up said that 
the electoral roll was at fault. Shamlal was then given a signatTire sHp 
which he signed, and the man to whom Badri had made him overtook 
him over to the polling room where he voted for Moti Singh, respondent. 
Shamlal could not identify the man who took him into the polling room, 
but it was clear that his apphcation for a voting paper was abetted by the 
partisans of Moti Singh, who were at the respondent’s bistar ” outside the 
polling place. ^His signature sHp was not attested by an identifier as 
required by the rules, and his name did not appear in the electoral roll. 

The Commissioners reported : — 

We fifid it proved that Shamlal did vote as voter no. 3464, and that 
his application for a voting paper was procured through the agency of 
Badri, who is shown to have canvassed for the respondent and must 
therefore be regarded as his agent. 

We find that the respondent has committed the corrupt practice of 
personation under schedule V, part 1, rule 3 in respect of Shamlal through 
his agent Badri (panwala) and other agents unknown. We are not 
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satisfied that the witness Shamlal was guilty of corrupt practice and 
therefore do not propose to take further action against him. 

The gist of paragraph 12 of the petition (A in the list -of particulars) 
on which this issue is based is that the canvassing of certain municipal 
officials for the respondent and the employment of others as his helpers 
on the polling day produced an impression on the minds of municdpal 
employees in general that it woulcj be to their advantage to vote for the 
respondent, i.e. the exercise of their franchise was not free. 

In the evidence and in the arguments the case has been carried 
somewhat further. The allegation of the petitioner, which the respondent 
has been at pains to controvert, and which indeed is hinted at in the 
petition, is that the utilization of municipal servants to canvass and 
work on the polling day for the respondent and the active participation 
of the chairman in the election have directly or indirectly influenced the 
voters and prevented a free election. 

This raises an important point of principle, which so far as we are 
aware, has not previously been dealt with by judicial decision. 

The evicfence discloses the following facts : — 

Babu Jia Ram, the chairman of the municipal board, was an 
enthusiastic supporter of the respQndent. He canvassed for him, spoke 
at election meetings for him, and on the Section day was present at the 
Town Hall polling station more or less continuously from 10 o’clock tiU 
4 o’clock taking an active interest in the voting and sending messengers 
to fetch voters. 

BabuMahtab Rai, the municipal engineer, as set out above canvassed 
for the respondent and also worked for him on the polling day. 

Municipal school teachers were employed to work for the respondent 
at the polling stations and were apparently utihzed for fetching voters to 
record their votes (evidence of Babu Jia Ram). 

At the Town HaU Dhananja Parshad, the headmaster of the Teachers’ 
training school, says that he saw 20—25 teachers working for Moti Singh. 
Lala Bhurimal saw the same number of municipal employees at the 
'Qila polling station doing odd jobs for the respondent ”. Babu 
Kalicharan, a municipal commissioner and witness for JVloti Smgh, was 
not prepared to repudiate the suggestion that municipal employees 
were working for Moti Singh at the polling station Pandit Ram 
Lochan Shastri, a teacher in the E.I.M. school of which the respondent 
IS the manager, used his religious infiuence, with a view to persuading 
voters of a certain caste to vote for the respondent. 

To take first, the case of the municipal employees themselves. 

Thakur Moti Singh has admitted that the congress party has 
generally the predominating influence in the Bareilly municipal board ”, 
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The chairman and the two vice-chairmen are president and members 
respectively of the local branch of the Swaraj party of which the respon- 
dent was the nominee. The respondent himself is chairman of the 
municipal advisory committee. Clearly then it was to the interest of 
municipal officials to help Moti Singh. It was quite possible that those 
who worked for the respondent may have done so willingly on that 
account, but they could not have worked without Moti Singh’s invitation 
or connivance. Thakur Moti Singh is manager of the E.I.M. municipal 
school and the chairman of the municipal education committee is also 
a Swarajist. The wholesale emplojnment of municipal school teachers in 
Moti Singh’s election work on 7th December is therefore not without 
significance. 

Incidentally their employment must have reduced Moti Singh’s 
election expenses (which were borne by the Swaraj party) for no re- 
muneration on their account is shown in his return of expenses. 

Moreover, special circumstances existed which must have had a 
powerful influence on the minds of municipal school teachers. The 
resolution of the municipal board of the 5th June, L023, had reduced by 
half the increments allowed to the staff of the W.I.M. and E.I.M. schools 
whose pay exceeded Rs. 40. This resolution was followed by numerous 
representations which were considered bya revision committee and rejected 
by the board on 1st October. The agitation, however, continued and the 
matter would presumably have come up when the revised budget was 
up before the board on 15th November, 1923. But the consideration of 
that budget was postponed from 15th November to 10th December — 
significant dates — and then on 17th December the resolution of 5th June 
was reversed. It is difficult to believe that these tactics had no influence 
on the municipal employees affected, and it is, we think, a legitimate 
inference that they were not in a position to exercise their franchise with 
freedom and independence when the question of the restoration of their 
allowances was being held over them. The interference with the free 
exercise of their electoral rights may not have been direct, but it assuredly 
was such indirect interference as is contemplated by section 2, part I 
of schedule V. • 

We must therefore hold that the petitioner has proved his charge 
under this issue. 

The same view must be taken in regard to the general voter. The 

law cannot strike at the existence of influence it is the abuse of 

influence with which alone law can deal.” (Willes J., quoted in 
Hammond’s Indian Candidate and Returning Officer, 1923 edition> 
page 143.) 

The Indian voter is peculiarly susceptible to influence and it is 
doubtless for this reason that the Indian law as to undue influence is 
wider than the English law. Until the Indian electorate is more educated 
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this distinction must be maintained and enforced. The chairman of a 
municipal board must inevitably be a man of influence. He is invested 
with extensive executive powers affecting a large population in fact 
the influence of a municipal chairman in an election for the representation 
of an urban area must be, if not greater than, at least as that of tlie 
Collector, who is forbidden to take aii}^ part in elections. We consider 
that he should be excluded from canvassing and playing the part of an 
agent at the poll for any candidate. Such participation constitutes in 
our opinion an abuse of influence. Should he be standing as a candidate 
himself he should be precluded from using as agents or canvassers the 
officials under his control. We think therefore that Babu Jia Ham’s 
conduct in this election was open to criticism as interfering indirectly 
with the free exercise of electoral rights. We note that in correspondence 
with the petitioner’s son — ^himself a municipal commissioner — on this 
subject, Babu Jia Ram admitted that he felt it was not safe for any 
municipal servant to side with any candidate, whoever he might be ” 
(exhibit E). ^We think it is unfortunate that he did not act up to these 
principles himself. 

As we have said in discussing the case of Babu Mahtab Rai, our view 
is that neutrality should be imposed»on all executive officials of a municipal 
board, in an election for the representation of the area over which their 
powers extend. This principle has been recognized in the case of 
Government servants. We consider that it should be extended to 
municipal and district board servants. We are unable to hold that the 
election of the 7th December in Bareilly for the Local Legislative Council 
was a free one. We find that rule 44 (1) (d) is applicable and that the 
election must be declared void under that rule. 

We have found that the petitioner has established charges of per- 
sonation and of undue influence against the respondent and we hold that 
the election has not been a free election by reason of the large number 
of cases in which undue unfluence and bribery within the meaning either 
of part I or part II of schedule V has been exercised or committed [rule 44 

( 1 ) {d)l 

We therefore recommend to His Excellency the Governor that the 
election of Thakur Moti Singh be declared void and that he be directed 
to pay the costs of the petitioner which we assess at Rs. 593. 

Under the proviso to rule 47 we called on Babu Jia Ram Saxena, 
Babu Mahtab Rai, Lala Ram Mohan Lai, Pandit Ram Lochan Shastri 
and Badri to show cause why they should not be named in our report 
as having committed corrupt practices and they have appeared before us. 
Their explanations have not led us to change the views we have expressed 
in regard to their conduct. In view, however, of the fact that electoral 


1 Now paragraph 7 (1) (d) of part III of Corrupt Practices Order, 1936. 
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practice is iii its .infancy in this country and that no definite rule exists 
prohibiting the chairman or executive officials of a municipal board from 
actively supporting a particular candidate at an election, we consider 
that no stigma attaches to Babu Jia Ram Saxena, and recommend that 
he be exempted from any disquahfication he may have incurred under 
the electoral rules. We recommend a similar indulgence in the case of 
Babu Mahtab Rai and Pandit Ram LoShan Shastri. 

Recriminatory petition. 

The petitioner having claimed the seat for himself, the respondent 
has filed a recriminatory petition under rule 42 to show that if the 
petitioner had been returned candidate his election would have been void, 
inasmuch as he was guilty personally and by his agents of various corrupt 
practices which are specified in a list attached to the recriminatory 
petition. 

The Commissioners disbelieved the evidence regarding bribery and 
held that personation was not proved. On the remaining* charge they 
reported : — 

It is alleged by the respondent that on the 5th December, 1923, 
at a public meeting at Shahalnatganj Babu Brij Bihari Mukhtar, the 
agent of the petitioner, stated that Thakur Moti Singh, being the secretary 
of the Hindu Sabha, was responsible for the opening of meat shops in 
Hindu mohallas. 

Babu Ram Sarup, health-officer of the Bareilly municipality deposes 
that from his order refusing to grant him a licence for a meat shop one 
Abdul Aziz appealed to the board and that his appeal was allowed by the 
board in the middle of July or August. Since that time 18 new licences 
for meat shops have been issued, some of which are in Hindu mohallas. 
The petitioner argues that Moti Singh was absent from the board’s 
meeting which decided the appeal of Abdul Aziz and that Brij Bihari’s 
statement at the meeting at Shahamatganj was a mere criticism of Moti 
Singh’s public conduct and not a statement of fact. There is no satis- 
factory evidence to establish whether the words by Brij Bihari at 
Shahamatganj were meat shops were opened ” or Moti Singh got 
them opened ” khul gayin ” or khulwa din ”). There is only the 
respondent’s own statement against that of Brij Bihari, for the respon- 
dent’s witness Ram Sahai has been shown to have no rehable recollection 
of what was said at the meeting and his evidence must be disregarded. 

We hold it not proved that the petitioner’s agent published the false 
statement that Thakur Moti Singh got meat shops opened in Hindu 
mohallas. Moreover, had the words suggested been used, we think that 
the criticism that the respondent as a member of the mumcipal board, 
was responsible for the opening of the meat shops in Hindu quarters 
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would not fall within the meaning of section 4, part I of schedule V. In 
this connection we had the advantage of seeing the report of the election 
Commissioners in the West Coast and Nilgiris (see page 712), and we agree 
with the view expressed by them. 

The result is that the recriminatory petition fails. This being so, 
and Babu Chhail Bihari having established that the election was not a 
free one, it becomes a question whether the petitioner who claimed the 
seat himself should be declared duly elected. It is urged on us that this 
foUows as a matter of course. We are not prepared to accept this con- 
tention. In fact its acceptance might lead to an obvious absurdity in 
such cases where the petitioner is defeated by an overwhelming majority 
of votes and cannot therefore be said to represent his constituency. In 
this connection our attention has been drawn to the report of the election 
Commissioners in the Dinajpu?' case, 1924 (see page 341). 

We agree with the Commissioners in their view that rule 34 might 
be amended so as to afford some guidance to petitioners as to the circum- 
stances in which such a claim is proper. A petitioner who claims the 
seat himself should;^ we consider, be prepared to show that but for the 
acts of the respondent he would have received a majority of the votes 
recorded.^ • 

In the present case the number of votes cast for Babu Chhail Bihari 
Lai was only 900 as against 1,450 cast for Thakur Moti Singh, It has 
not been shown to us how many votes were lost to the petitioner through 
the election not being a free one, and we are not prepared to hold that 
but for the existence of undue influence Babu Chhail Bihari would have 
been returned. 

We are therefore of opinion that Babu Chhail Bihari Capoor is 
not enl^itled to be declared duly elected and that there should be a fresh 
election. And this is our recommendation. We further recommend 
that Thakur Moti Singh be directed to pay Babu Chhail Bihari Kapur 
Rs. 100 as costs in respect of the recriminatory petition. 


1 This is now the law, vide paragraph 3(2) of part III of the Corrupt Practices 
Order, 1936. 



CASE No. XIX 

Bareilly City (N.-M.U.) 1925 

Naotce Max .• .. .• Petitioner ^ 

versus 


Chatjdhtjri Jai Naeain 


. . Respondent. 



A recount will only be granted in cases which are substantiated by 
specific instances and by reliable ^prima facie evidence. Tanjore case 
quoted. 

Evidence necessary to prove agency discussed. To establish the 
offence of personation a corrupt motive must be proved. 
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Although the petition contained many grounds for assailing the 
election of the respondent, issues were only framed on three charges. 
The first related to the manner in which the returning officer counted 
the votes, one alleged the exercise of undue influence, and two separate 
instances of personation were discussed. The election was held to he valid. 

“The returning officer was thef Collector of the district and the 
counting of votes was done partly in his court-room and partly in an 
adjoining retiring room. We made an inspection of these rooms and 
found that they were situated one behind the other with a door of com- 
munication in between. This door was admittedly open all the time that 
the counting was in progress, Tw^elve separate tables were laid out, 
six on the floor of the court-room and one on the dais, while the remaining 
five were in the adjacent room. The returning officer occupied a chair on 
the dais cpiite close to the communication door, so that he could 
have a clear view of what was happening in both rooms, while at every 
one of the twelve tables on which the votes were being counted sat a 
subordinate officer of the district — ^in all cases but tvm a Deputy Magistrate 
— who was assisted in the process of enumeration by two clerks. It is 
further admitted that one agent of pach candidate was present all the 
time and kept moving about from table to table. The argument on 
behalf of the petitioner is that under the circumstances mentioned above 
the counting of votes was not done under the supervision of the returning 
officer as contemplated in sub-rule (6) of rule 14 of the electoral rules. 
It was contended that in order to satisfy the requirements of the rule 
just mentioned it was necessary for the returning officer to have every 
baUot-box opened and the papers contained in it sorted and counted in 
his immediate presence. As stated above this argument was gfdvanced 
but half-heartedly, and we have no hesitation in saying that, in our 
opinion, it carries little weight. If this contention is accepted, the 
returning officer would be precluded almost enthely from taking any 
assistance. AU that the said rule demands, in our opinion, is that the 
supervision of the returnuig officer should be sufficient to eHmmate, as 
far as possibly all chances of a mistaken or false declaration of the result. 
This demand, we think, was fully satisfied by the conditions mentioned 
above, under which ballot-papers were counted in the present case. 
The total number of votes poUed being only about 2,200, it is clear that, 
on an average, no more than 200 ballot-papers were sorted and coxmted 
at each table in the immediate presence of a responsible officer and the 
whole process was supervised by the returning officer himself. The 
chances of mistake or fraud were, therefore, very few indeed. In this 
connection certain admissions made by Ram Sarup, who was present 
at the counting on behalf of the defeated candidate, are not without 
significance. This witness admits that no doubt as to the correctness of 
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the counting arose in his mind until the result was declared, and that any 
doubt arose at all was due to the fact that at the end of the polling 
.the agents of the defeated candidate believed that the chances of election 
were in their favour. Our attention was particularly drawn to the fact 
that, contrary to the provisions of the rule to which we have referred 
above, the returning officer permitted only one agent of each candidate 
to be present at the time of counting. That this was a non-compliance 
with the rule admits of no doubt, but we have not the sliglitesl reason 
for holding that the result was materially affected thereby. 

“ The only other question that has to be decided in connection witli 
this issue is whether the petitioner is entitled to a recount, and we have 
no doubt that the answer must be in the negative. We fully agree with 
the view taken by the election Commissioners in the I'anjore case (see 
page 675), that ‘ a recount will only be granted in cases which are sub- 
stantiated by specific instances and by reliable, prwia facie evidence 
It cannot even be pretended in the present case that these conditions are 
present.” 

The charge of liiidue influence was that an Honorary Magistrate 
named Akhtar Husain Khan — a friend and worker of the respondent — 
who owns some shops in the cityj^exercised undue influence on Sunder 
Lai, a tenant of one of these shops, by threatening him with ejectment if 
he recorded his vote in favour of the defeated candidate. The petition 
contained no definite allegation that this Akhtar Husain Khan was an 
agent of the resiiondent, nor that he committed the alleged corrupt 
practice with the connivance of the respondent or some one of his agents. 
But an allegation to that effect was made when the pleadings were cleared 
and an issue was framed accordingly. 

‘‘ Even at this stage there was not the famtest suggestion that the 
respondent actually accompanied Akhtar Husain Khan when the latter 
approached Sunder Lai. A statement to that effect appeared for the 
first time in the evidence of Bira Mai and Ganesh Prashad, the only two 
witnesses produced by the petitioner to support his case. We have no 
doubt that the part ascribed to the respondent is entirely an after thought. 
It was introduced in evidence simply because it was realized that even if 
the alleged corrupt practice by Akhtar Husain Khan was established, 
there would still be nothing to show any connection between him and 
the respondent. The evidence of the two witnesses named above is, 
therefore, clearly tainted with falsehood. This would be a sufficient 
ground for rejecting then testimony, even if we had nothing else to say 
against them. But besides being witnesses of no status who can be 
easily procured, they are fellow castemen of the petitioner, and seeing 
that there are clear indications of a touch of communal feeling in the 
present case, their statements are hardly worthy of serious notice.” 
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The Commissioners further stated — 

We do not consider it necessary to enter into any further details 
to show that the petitioner’s allegation is utterly false. We are content 
with remarking that we fully believe the testimony of Akhtar Husain 
Khan who has very emphatically and convincingly given the lie to the 
petitioner’s allegation. This issue is according^ decided in the negative. 

Two charges of personation were framed and discussed. 

(i) At the polling station set up in the Government High School 
a person named Radha Kishan, son of Jugal Kishore, Khandelwal by 
caste, resident in Alamgiriganj, personated voter Radhe Lai, son of 
Chote Lai, Agarwal by caste, resident of Kayatola. 

It will be noticed that the name of the father, the residence and the 
caste in the two cases were different. Although in support of Radha 
Kjshan, the alleged personator, it was asserted that he was also called 
Radhe Lai and had a real uncle named Chhote Lai, so that there were 
reasonable grounds for believing that the disputed entry referred to him, 
though there was a mistake, by no means uncommon, in the column 
showing parentage, the Commissioners pointed out that “ vihere a charge 
of personation is laid, the onus of establishing every essential ingredient 
lies as heavily on the petitioner as it does on the prosecutor in any criminal 
case. Now it is a well-settled proposition of law that there can be no 
corrupt practice without a corrupt motive. It is therefore obviously the 
duty of the petitioner in the present case to establish that Radha Kishan, 
when he recorded his vote or that the respondent’s agent when he pro- 
cured Radha Kishan’s vote, had a corrupt motive, or, in other words, 
that he could not have acted in the bond fide belief that Radha Kishan 
had a right to vote. Having carefully considered the whole of the 
petitioner’s evidence bearing on the point under consideration have 
unhesitatingly arrived at the conclusion that it falls far short of the 
standard laid down above. 

We shall now refer to an important fact which has not been men- 
tioned so far but which, in our opinion, goes to the root of the whole 
matter and ^strongly militates against the theory of personation. This 
fact was disclosed by Ram Kishore — ^the first witness for the petitioner — 
who was the polling agent of the respondent and accompanied Radha 
Kishan when the latter applied for a baUot-paper. He stated that the 
discrepancy as to Radha Kishan’s parentage was brought to the notice 
of the polling officer before the latter issued the ballot-paper, and in 
support of this statement he added that the polling officer made a cross 
in the parentage column of the entry no. 4121 contained in the voters’ 
list for ward no. 7. This hst was produced before us and we found that 
it bore out his statement. Radha Kishan, who has also been examined 
as a witness on behalf of the petitioner, clearly stated that he pointed out 
the discrepancy of his own accord. Now it appears to us that the 
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existence of the cross in the parentage column of the voter.',' list a 
material fact which shatters the theoiy of personation. If the cross wa-. 
made under the circumstances mentioned hy Radiia Kiskan and 
Kishore it is obvious that no question of personation arises at all, tor no 
attempt was made to secure the ballot-paper in the name of Radhe Lai, 
son of Chhote Lai 

Finally, the Commissioners reoprded the following opinion ; — 

What we are primarily concerned with is not whether the disputed 
entry does or does not refer to Radhe Lai, son of Chhote Lai, but whether 
Radha Kishan and the respondent’s agent did or did not honestly !)cheve 
that the said entry referred to the former and entitled him to vote. We 
can only repeat that, after a consideration of all the points that ari^e in 
the case, we are convinced that, in applying for a voting ]>aper, Radha 
Kishan had no corrupt motive but that he shared with the respondent's 
agents the behef that he was entitled to vote.” 

In an earlier part of the report the Commissioners stated : — 

‘‘ We have considered the cumulative effect of the discrepancies 
referred to by the petitioner and we are not prepared to hold that their 
existence is by any means inconsistent with a bond fide belief in the mind 
of Radha Kishan and the respondent’s agent that the former had a right 
to vote, whereas his conduct before the polling officer which we have 
discussed above is, to our minds, quite inconsistent with the idea of 
personation.” 

The facts relating to the second instance were very simple and for 
the most part undisputed. One Kunwar Bahadur had his name registered 
on two separate electoral rolls relatmg to two separate polling areas or 
wards. The polling station for the voters of both these wards was set 
up at the W.I.M. High School. This polling station contained four 
separate polling booths. Kunwar Bahadur first recorded his vote at 
one of these booths, and shortly after proceeded to another booth just 
opposite to the first and made an application for a second ballot-paper. 
The petitioner’s case was that one of the polling agents of the defeated 
candidate having received information of the fact raised an objection 
before the polling officer who made inquiries and, finding that Kunwar 
Bahadur had akeady cast a vote, refused to issue a second ballot-paper 
to him. ‘‘ The evidence hearing on this instance is very meagre. There 
is nothing but the statement of Manohar Lai to which we can turn for 
the exact circumstances under which Kunwar Bahadur applied for a 
second haUot-paper. Taking into consideration the fact that Kunwar 
Bahadur is a practising Mukhtar, it is not easy for us to hold that he 
made the second appHcation in the bond fide belief that he was entitled 
to two votes because his name happened to be recorded in two separate 
electoral roUs relatmg to two separate wards. But as he has not been 
examined as a witness on either side and we hayie not considered it 
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necessary to ask him to explain his conduct, we are not prepared to say 
anything more than that his conduct is open to grave suspicion. The 
real question for decision is whether there was any connivance on the 
part of the respondent or his agent. On this point there is nothing but 
the evidence of Fateh Bahadur who identified Kunwar Bahadur on both 
occasions. The argument on behalf of the petitioner is that this Fateh 
Bahadur should be deemed to have been an agent of the respondent. We 
see no sufficient reason for accepting it. Fateh Bahadur clearly states 
that he had no sort of authority express or imphed for identifying the 
voters on behalf of the respondents, but he did so simply because he 
sympathized with the respondent. The petitioner has led no evidence 
to prove that this Fateh Bahadur did anything else for the respondent 
except identify some voters on the poUing day. We are not prepared 
merely on the basis of this solitary act, to hold that Fateh Bahadur was 
the respondent’s agent. Moreover, the evidence indicates that it was 
the respondent’s agent himself Babu Lekhraj, vakil, who discovered the 
mistake and prevented Kunwar Bahadur’s second vote being cast. 

“It is clear therefore that even if we had held ^at Kunwar 
Bahadur’s conduct amounted to a corrupt practicer, still we could not 
have saddled the respondent with any responsibility.” 




CASE No. XX 

Bareilly City (N.-M.U.) 1927 

Babu Chail BrHARi Kapxjr •• •. Petitioner, 

versus 


Rai Bahabub Babu Shyam Sthstdab Lab 


Respondent. 



An Honorary Magistrate is not an official within the meaning 
of section 134 of th^ Government of India Act. The request for votes 
while in Court was not held to be undue influence. 

Personation, if committed without t^e knowledge or connivance of 
the candidate or his agents, will not avoid the election. Evidence 
regarding defamatory statement and its pubhcation discussed. The 
concealment of the expenditure incurred in publication of the statement 
criticized. The return of election expenses held to be fabricated. A 
false ” return means a deliberately incorrect return, or, in other words, 
corrupt motive. 
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The petition contained a very large number of charges of personation, 
imdue influence, bribery and the publication of false statements. It 
challenged the validity of the respondent’s nomination, because the 
latter was a special magistrate and should therefore be considered a 
Government official. Lastly, it was urged that the return of election 
expenditure filed by the respondent was^false in material particulars. 

The Commissioners held that the nomination of the respondent was 
valid. 

'' The issue is based on the allegation that respondent is a special 
magistrate and must therefore be considered a Government official. 
Section 80-B of the Government of India Act on which reliance is placed 
is to the effect that an ‘ official ' shall not be qualified for election as 
member of a Local Legislative Council, The term ‘ official ’ is defined in 
section 134 of the Government of India Act : ' The expressions '' official ” 
and non -official ” where used in relation to any person, mean respectively 
a person who is or is not in the civil and military service of the Crown 
in India. Provided that rules under this Act may pro tide for the 
holders of such offices as may be specified in the rules not being treated 
for the purposes of this Act, or any of them, as officials Rule 2 made 
imder the said section lays dowJi that tlie holder of any office in the civil 
or military service of the Crown, which does not involve both of the 
following incidents, namely, that the incumbent (a) is a whole-time 
servant of the Government, and (b) is remunerated either by salary or 
fees, shall not be treated as an official for any of the purposes of the 
Government of India Act. It follows that respondent who is an Honorary 
Magistrate and not a whole-time Government servant does not come 
within the prohibition of section 80-B of the Act.” 

Evidence was given to support two charges of bribery neither of 
which were proved. Ten instances were given of alleged exercise of 
undue influence. They mcluded the assertion that the respondent 
canvassed in open court, and that this act of his constituted an attempt 
to ititerfere with the free exercise of their electoral right by the voters and 
amounted in law to general exercise of undue influence. 

Petitioner ^examined three witnesses on this point. “ The first is 
Brijbasi Lai. Mukhtar Brijbasi Lai says that he went to respondent’s 
court in a case and the latter asked him to make endeavours on his 
behalf with regard to the coming election. This talk is said to have 
taken place in the presence of another mukhtar by the name of Brijbihari 
Lai who is petitioner’s nephew, Brijbihari Lai has been examined as 
witness, but was not asked a single question in this respect. It is difficult 
to believe that respondent would carry on such a conversation in the 
presence of petitioner’s own worker. Brijbasi Lai is a Kaisth and 
admittedly the Kaisth and Vaishya communities are not on good terms 
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in Bareilly. Ram Bahadur Lai, a Kaisth employee of the municipal 
board, is being criminally prosecuted and petitioner is appearing as his 
vakil. The witness admits that he is practically working under pet itioner 
in connection with that case. Shib Sahai the second witness is also a 
Kaisth, but he does not say anything material to this charge He 
deposes that he heard respondent speaking about the election in his 
court-room, in reply to questions put by others. He cannot say definitel}" 
what questions were put to respondent and what reply he gave. The 
third witness Lai Bahadur is also a Kaisth, and his story is that he had 
gone to respondent’s court to enquire about the date in some case. 
Mukat Behari Lai, a Jearinda of the respondent, asked him to give his 
vote for the respondent. Respondent himself remarked that the witness 
was not against him. This remark was admittedly made when the latter 
was not holding his court. Lai Bahadur is a clerk of petitioner’s vakil, 
Gopeshwar Babu, who is moreover related to the petitioner. The three 
witnesses thus appear to be partial to the petitioner, but even if believed, 
we do not think their evidence proves any case of undue influence. 

In thUs connection, we agree with the remarks in the Hahiganj 
ease (see page 393), made with respect to a Minister, and would adopt 
the reasoning given there as our own. We are not aware of any rule 
requiring an Honorary Magistrate to resign ofiSce before ojBfering himself 
as a candidate for election. Respondent used to hold court in liis own 
residential house and m the circumstances it was inevitable that he 
should to a certain extent combine canvassing with official work.'* 

The Commissioners held that the petitioner had failed to prove a 
single case of bribery or undue influence. 

There were 12 alleged cases of personation, in dealing with which 
the Ce mmi ssioners took as the first point for decision the issue whether 
it is open to the respondent to raise the plea of good faith. '' In English 
law a distinction is made between corrupt and illegal practices, but there 
is no such distinction under the Indian electoral rules. ‘A corrupt 
practice is a thing the mind goes with. An illegal practice is a thing the 
Legislature is determined to prevent whether it is done honestly or 
dishonestly.’ (Field J., in Barrow and Furnace : 4 O’M. & H., 77.) The 
definition of personation as given in section 171 (D) of t^e I.P.C. follows 
closely the definition given in the EngHsh Ballot Act. It contains no 
such word as ‘ voluntarily ’ to be found in section 171 (C), but some 
such word has been held to qualify the language of the English Act and 
we think that the same qualification must be read into the language of 
.section 171 (D) I.P.C. and in the definition of personation as given in 
•the electoral rules. This has also been the view of aU the election 
tribunals in India with one exception. In the Bareilly case (see page 141), 
for instance, the Commissioners remark that it is a well-settled proposi- 
tion of law that there can be no corrupt practice without a corrupt 
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motive j and that it is the duty of the petitioner to prove mens rea in 
every case. We agree with this view and hold that ' unless there be 
corruption and* a bad mind and intention in personating it is not an 
offence ' {Stepney : 4 O’M. and H., 46) 

A great deal of reliance has been placed by the petitioner on the 
municipal electoral roll and the municipal house list to show who are the 
real voters meant by the Council electotal roll. In the first place, there 
is no direct evidence that the Council electoral roUs were prepared from 
the municipal registers, although from the nature of similar mistakes in 
both it is possible that the municipal registers were consulted in revising 
the electoral roll of the Council. The municipal electoral roll of 1923 
was itself prepared from the Council electoral roll of 1920, and this may 
be another explanation of the mistakes appearing m both of them. In 
the second place, according to the evidence of the executive officer of 
the municipahty there are 50 per cent, mistakes in the house list and 30 
per cent, mistakes in the municipal electoral roll. The mistakes are of 
every description and were commented on in a judgment of the Revenue 
Commissioner, dated March 26, 1926. As a result thp municipal board 
passed a resolution on June 18, 1926, appointing a general committee to 
correct the mistakes. It is clear that jio reliance can be placed on the 
municipal registers and voters would be justified in refusing to go for 
information to the municipal office. Besides the Council electoral roll 
is by itself final and conclusive and it was not incumbent on voters to go 
beyond the entries contained in the same. 

It was argued by respondent’s learned Counsel that cases of persona- 
tion can be condoned in certain circumstances under rule 44(2) of the 
electoral rules, and reliance was placed on Amritsar City case (see page 89) . 
The observations there made seem to be based on a misreading 6f the 
rule m question. Bribery other than treating, and personation cannot be 
condoned at aU, although an exception is made with respect to other 
corrupt practices in certain circumstances.” 

Actually after discussing the evidence in the various alleged cases 
of personation, the Commissioners were satisfied that personation, if 
any, was not committed with the knowledge or connivance of the respon- 
dent or his agents. 

Therb were two publications which were alleged to contain false 
statements of fact in relation to the personal conduct of the petitioner 
and were reasonably calculated to prejudice the prospects of his 
election. 

Annexure 5 is a notice headed "" Sher ki khal men gidar ” and is 
published over the name of Jagidish Saran. Objection is taken to the 
passage, Aise ko vote nahin dena chahiya jo public ki khidmat hash 
dil khwah raqam ie kar ta ho (Votes should not be given to one 
who would serve the public on receipt of cash amounts of his own liking.) 
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It is admitted that one Jagdish tSaran is the son of res]30iident's nninuK. 
Ram Mohan Lai. Petitioner’s contention is that it is the same Jagdisli 
Saran who published the notice. There is, however, no direct evidence 
on the point. Rup Narain proprietor of the Mitra Press, where the 
notice in question was printed, says that the order was given by onc^ 
Ijoka Mai and that Loka Mai has a son by the name of Jagdish. On the 
evidence as it stands it is not pos^^ible to come to any dehnite (*on<*lusion 
as to who was the publisher of annexure 5, although fiom the wording oi’ 
the two notices it would seem that the same person was the author of 
both. The evidence as to the circulation of this notice is ot inieresteti 
witnesses and we cannot place any reliance on it 

Annexure 6 is a notice headed “ Babu C'hail Behan Kapur se do do 
baten ” and is published over the name of Pandit Ram Lai. Th(‘ 
following passage is said to be defamatory in character Kiya jis ne 
Bareilly ki public ka kam hamesha apni mansha ke mutabicj raqam le 
kar kiya ho . .us ko vote den (Are we to vote for one who has 
been serving the public invariably on receipt of cash amounts of his own 
liking ?) • 

The publication of this notice is admitted by the respondent. It is 
also admitted that petitioner is^not a corrupt public worker. It has 
been strenuously urged on the opposite side that the statement refers to 
the professional conduct of the petitioner as a vakil and that he is known 
to charge very heavy fees. It is also argued that the contrast sought to 
be brought out in the notice is between a person who charges fees for his 
work and one who is an honorary worker like the respondent. Stress is 
laid on the following passage towards the end of the notice, Is it not a 
fact that after entering the Council you have doubled your fees ; is it 
now your intention to redouble them ? ’’ This passage is however so 
discomiected from the other, being found almost at the end of a long 
notice, while the alleged defamatory statement is at the very beginning, 
that a)i ordinary person would not in our opinion think that they both 
refer to one and the same subject. We are here considering the case of 
an ordinary voter who did not know the petitioner from before. In his 
case the insinuation contained in the passage objected to would certainly 
prejudice him against the petitioner. After reading the whole of the 
notice carefully, we have come to the conclusion that the statement in 
question is defamatory in character, and that it is reasonably calculated 
to prejudice the prospects of petitioner’s election. 

The question still remains as to who published the notice and whether 
it was published by the respondent or his agent or by any other person 
with the connivance of the respondent or his agent. The evidence of 
Ramratan Padha shows that Pandit Ram Lai of Garhaiya published the 
notice. It was Ram Lai himself who told the witness that he had pub- 
lished it. Ram Lai died at respondent’s house on the day of election. 
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Bamratan Padha is respondent’s priest and voted for him. We have 
no reason whatever to disbelieve his testimony. Babxi Onkar Nath, 
vakil, who was respondent’s agent and canvassed for him deposes that 
Ram Lai was respondent’s sympathizer. He cannot say if Ram Lai 
took an active part in the election campaign in favour of the respondent. 
We are afraid Babii Onkar Nath has not told us the whole truth. If 
he was a worker himself, he should -*have known what other persons 
canvassed for respondent before the election. Respondent admits that 
Ram Lai was his sympathizer and wanted to do his work. This fact 
could not very well be denied in view of the circumstance than on the 
eve of the election Ram Lai had gone to respondent’s house and that he 
died there the next morning. It is in the evidence both of Pandit 
Ramratan Padha and of Babu Onkar Nath that they had seen Ram Lai 
at respondent’s house once or twice in the course of the election campaign. 
It is also proved that Ram Lai was the priest of the family of respondent’s 
cousin. There is thus every reason to think that Ram Lai was an active 
worker of the respondent. All the workers were called to respondent’s 
house on the evening of November 25, 1926. • 

Work was being distributed amongst them, as the next day was 
fixed for election. Respondent says that he retired for the night before 
any of the workers had left? Why should Ram Lai remain behind 
after respondent had gone and even after all the workers had left the 
place 1 No explanation is forthcoming There is also no explanation 
why Ram Lai went to sleep in the upper storey of respondent’s house. 
In the absence of any evidence we can but come to one conclusion and 
that is that Ram Lai was not only a worker but one of the principal 
workers of the respondent. He remained behind in order that he might 
be up and early to begin his allotted work on the election day.* If he 
was ill, there was all the more reason for him to have gone home at night 
seeing that his residence is not far from respondent's house. Dr. Basant 
Kumar who examined Ram Lai’s dead body certified to the police that 
in his opinion Ram Lai had died a natural death which was probably 
due to heart failure. 

From a perusal of the notice there can be no doubt that it was 
issued solely in the interests of the respondent. Respondent himself 
says that he saw it for the first time at 2 or 3 p.m. on the polling day, 
but his agent Babu Onkar Nath deposes that he had seen it before 
November 26, 1926, in the course of the election campaign. We are not 
prepared to believe that if Ram Lai had published the notice, the fact 
did not come to respondent’s knowledge before the day of election. 
Admittedly Ram Lai was an over-zealous supporter of the respondent. 
Can it be supposed for a moment that he would omit to mention to him 
the fact of the publication ? Neither respondent nor his agent Babu 
Onkar Nath repudiated the statement made in the notice. Apart j&om 
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other considerations this would in our opinion amount to connivance on 
their part. 

We do not attach any importance to the evidence of^witnesses who 
depose about the distribution of the notice, nor of those witnesses who 
say that Ram Lai went about canvassing with respondent or his son, 
because aU of them are biased in favour of the petitioner. There is, 
however, one other circumstance which goes very strongly to support our 
conclusion. We shall show when dealing with the next issue how false 
accounts have been deliberately filed in court on behalf of the respondent. 
Respondent had in his possession evidence which could have rebutted 
the case set up by the petitioner. The original accounts, if filed, could 
have proved the respondent did not bear the prmting and publication 
charges of Ram Lai’s notice We think we are entitled to presume in 
the circumstances that this expenditure has been deliberately concealed 
so that Ram LaFs agency may not be proved. Rup Narain, proprietor 
of the Mitra Press, deposes that one Girja Prasad gave the order for 
Ram LaFs notice and also paid for the printing. Girja Prasad was 
summoned sfB a witness by respondent, but was not examined. The 
original accounts, iT produced, could have disproved the fact that Girja 
Prasad did not make the payment on behalf of the respondent. 

As regards the publications tlie Cominissioners found that two did 
not bear the address of the publishers, but that the petitioner failed to 
prove that the result of the election was materially affected by the 
omission. 

The last issue was whether the return of election expenses filed by 
the respondent was false in material particulars. 

The word false ” used in rule 5(4) of the electoral rules ^ indicates 
that the return of election expenses must be proved to be deliberately 
incorrect. In other words corrupt motive must be shown. The motive 
may be to omit legitimate expenses from the return where a maximum 
scale has been fixed by the Governor-General in Council under rule 20 
of the electoral rules, or the intention may be to conceal expenditure 
which would go to prove some other corrupt practices. Under rule 21 
of the electoral rules every election agent is required to keep separate 
and regular books of account in which their particulars of all expenditure 
incurred in connection with the candidature should be entered. We 
agree with respondent’s learned advocate that where regular books of 
account have not been kept, it does not necessarily follow that all the 
particulars entered in the return of election expenses must be false. 
Petitioner is bound to prove the falsity of the items enumerated by him 
in his petition. 

There are altogether 18 particulars in the list attached to the peti- 
tion. As regards most of them, petitioner produced no evidence and some 

1 Isow paragraph 5 of part IV of the Corrupt Practices Order, 1936. 
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■were given up at the time of argument. The following need more than 
a passing notice : — 

F. 7, — Co^ of pitching tents at the polling station. 

This was done by permanent servants and not by men hired for the 
occasion. Respondent incurred no extra expenditure in this connection. 

F, 18. — Price of motor-car purchased in October last and used in 
the election campaign. * 

It is admitted that a motor was purchased, but the evidence is that 
it was purchased for the use of the joint family. The purchase was 
made in place of a carriage and pair which were sold at the time. Perhaps 
the cost should have been apportioned and a part included in the return 
of election expenses, but we do not think there was any bad faith on the 
part of the respondent. 

F, 13. — ^Travelling expenses of respondent’s brother B. Ram Gopal, 
Deputy Collector, who came to vote from Shahjahanpur and the travelling 
expenses of other voters who came from outstations for the same purpose. 

According to rule 19 of the electoral rules the return should show 
expenses incurred on account of or in respect of the 'conduct and 
management of the election ”. We do not think the travelling expenses 
of voters would come under this description. We think the expenses 
to be included in the return are those which would otherwise be paid 
by the candidate. A candidate is not permitted to pay for the con- 
veyance of any elector to the polling station, for that by itself is a corrupt 
practice under part II of schedule Y. 

F.-l and F.-18. — ^We now come to the three publications, aimexure 
14, annexure 5 and annexure 6. The last two have already been dealt 
with in issue no, 5. There is no proof that respondent had any know- 
ledge as to who issued the notice annexure 5. Even if he had such 
knowledge he was not bound to show the printing charges of a notice 
which on the face of it was defamatory unless he had recognized the 
publisher as his agent. ISTotice annexure 14 was published over the name 
of one Ram Das. From the contents it is clear that the notice was issued 
by the Congress party who had a candidate of their own and the notice 
itself was in reply to a similar notice published by the petitioner. 
Respondent could not include the cost of printing annexure 14 in his 
return of election expenses. We have already found that annexure 6 
was published by respondent’s agent Ram Lai and with his knowledge 
and connivance. 

Respondent’s account-book of election expenses was summoned by 
the petitioner and produced in court. It consists of only nine pages and 
there can be no doubt that it has been fabricated. In some entries the 
year 1927 was at first entered and was subsequently corrected to 1926 
and in others 1927 stands uncorrected. An accountant writing the book 
in 1926 could not possibly have made such a mistake about the year. 
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There is one entry in which the month April ” is witten instead of 
October This would go to show that the book was prepared shortly 
before the petition camp up for hearing. Respondent" in liis cross- 
examination admitted that the entries in the book are all in the hand- 
witing of his clerk Mathra Prasad. He persisted in saying so after the 
wrong month and year were pointed out to him. Even now it is not 
denied that the book was reallv Avritten by Mathra Prasad, })nt an 
attempt has been made to shoiv that it was subsequently manipulated by 
the court clerk who happens to be a Khatri like the jietitioner. We 
do not think there is any foundation for this allegation No reason is 
shown why Mathra Prasad who is still in respondent's service should 
act in collusion with the petitioner or his men. It is said that M<ithra 
Prasad is evading service of summons, but no proper attempt has been 
made on behalf of respondent to secure his attendance. As soon as the 
falsity of the account-book came to light during the cross-examination 
of respondent, his pleader produced a second book after an hour or two 
before one of Commissioners to show that the original had been tampered 
with while fa court. This second book which is without any mistake 
is said to be a copy of the first and meant for the use of respondent's 
pleaders. In our opinion there ^as absolutely no reason why a copy 
should be kept at all The production of this so-called copy goes rather 
to strengthen the theory that the original (exhibit N) is also a fabricated 
one. It seems that exhibit N was first prepared, but there were so 
many mistakes in it that a second copy was considered necessary. The 
so-called copy was then prepared with great care and a corresponding 
ledger, as would appear from the entries in the book, was also made up. 
The copy has the clear appearance of having been written at one and the 
same time. A third account-book was probably then ordered to be 
made. Mathra Prasad was either too lazy to write it, or if he wrote one, 
the first book (exhibit N) was filed in court by mistake. We have 
every reason to suppose that respondent has a regular account-book of 
his election expenses. He belongs to a big firm of bankers where a 
number of munims are employed and regular account-books are 
maintained. The original account-book has not however been pro- 
‘duced, because we presume there are entries in it which would go against 
the respondent. As we remarked in discussing issue no. 5, the cost of 
printing annexure 6 probably has a place in it. There may be other 
illegitimate expenses in the original but with them we are not concerned. 

We find on this issue that the return of election expenses is deli- 
berately incorrect in at least one material particular, viz. Rs. 13, the 
cost of printing notice, annexure 6. 

To sum up : We find that of all the charges brought by the peti- 
tioner only the publication of one false statement in the circular Chail 
Bihari Kapur se do do baten has been proved and that the return of 
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election expenses is false so far as the cost of printing this notice is 
concerned. We accordingly report to His Excellency the Governor 
that the election of the respondent is void under rule 44(6) of the United 
Provinces electoral rules and that he has further incurred the disability 
under rule 5(4). 

As to costs, it may be observed that reckless allegations have been 
made which the petitioner had from tke outset no hope of substantiating 
by any evidence. In some cases the charges are entirely disproved. 
We, therefore, recommend that parties bear their own costs of this 
enquiry. 

Finally, we would point out that there is a difference in the view 
of the various election tribunals as to whether fresh instances of a 
corrupt practice can be added under rule 33 by way of amendment. The 
Commissioners in this very case have not been unanimous on the point. 
We would suggest that the rule be again so altered as to make it clear 
whether the addition of further instances of a corrupt practice should be 
permitted after the petition has been presented. 
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Bengal Marwari Associationr 1924 
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Babu Rang Lal Jajodia 


. . RespoTident. 



A returning officer (if he is not debarred) by reason of being a Govern- 
ment servant can sTand as a candidate, but must refrain from doing any- 
thing in his capacity as returning officer. 

The proposer or seconder of^a nomination must be an individual 
person, a natural person who may represent a firm. 

An Election Court of Inquiry can enquire whether a proposer or 
seconder (and it would seem a fortiori a candidate) is disenfranchised by 
statute. 
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The facts leading up to the present election petition are as follows : 
The Bengal MaLwari Association of Calcutta, an Indian Commerce special 
constituency was called upon to elect a member to the said Legislative 
Assembly. The 8th October, 1923 was fixed as the date for the nomina- 
tion of candidates, and 11th October, 1923 as the date for the scrutiny 
of the nominations for the said constii^uency. Babu Rang Lai Jajodia 
was the joint secretary of the Marwari Association. The joint secretary 
of the Marwari Association was specified in the second column of schedule I 
of the Bengal Legislative Assembly electoral regulations as the returning 
officer. The personal assistant to secretary, Bengal Marwari Association, 
was specified in the third column of schedule I as the person authorized 
to perform all or any of the function of the returning officer. It appears 
that Babu Rang Lai Jajodia was also the registering authority and the 
electoral rolls were originally prepared by him. In the Marwari 
Association, firms and companies are members, and many of these were 
put on the electoral roll. Apparently about two-thirds of the names, 
roughly speaking, on the roU are those of firms, while the remaining 
names are those of individuals. On the 7th 0ctobe7 Babu Rang Lai 
Jajodia resigned his office as joint secretary of the Marwari Association. 
He sent also a telegram to the Government of Bengal resigning his office 
as returning officer. On the 8th October there were only two candidates, 
the petitioner and the respondent Babu Rang Lai Jajodia, The nomina- 
tion papers were received by the personal assistant to the secretary. 
The nomination paper of the petitioner Rai Bahadur Bisweswarlal 
Halwasya was subscribed by himself. The proposer and seconder were 
however two firms whose names appeared on the electoral roll, viz. 
Messrs. Hurmukhrai Sanairam and Messrs. Shewdayal Ramjeedas.- The 
senior partners of these firms signed the names of the firms on the 
nomination paper. On the 11th — ^the date of the scrutiny — objection 
was raised by the respondent that the petitioner’s nomination was bad 
inasmuch as the nomination paper had been subscribed by two firms, 
and not by individuals as proposer and seconder. The petitioner in his 
turn challenged the nomination of the respondent on the ground that, 
the latter himself being the returning officer of the constituency, he was 
not eligible to stand as a candidate. Babu Jatindranath Banerjee, 
the personal assistant to the secretary, Marwari Association, overruled 
the objection of the petitioner, and upheld the objection of the respondent, 
and he declared Babu Rang Lai Jajodia as duly elected from the con- 
stituency. The petitioner thereafter filed his present application. His 
contention is that firms can be electors and can vote, and firms can 
nominate a candidate for election. It is also pleaded that the respondent 
was not entitled to resign his office and stand as a candidate. It is 
further contended that if he could and did resign, the constituency was 
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without a returning officer, and that therefore Babu Jatindranath 
Banerjee acted without jurisdiction. It is pointed out that the Bengal 
Government had no authority in this election matter and the telegram 
to the Government of Bengal is of no value. It is showm that the office 
of the returning officer was not filled up by the Government of India till 
the 27th October, 1923. It was stated that the office of the joint 
secretary of the Marwari Association has not yet been filled up, and 
it was argued that the Marwari Association had not accepted the resigna- 
tion of Babu Bang Lai Jajodia. It does not seem that the acceptance of 
resignation is necessary. Subject to any provisions in the rules to the 
contrary, a member may resign at any time and he ceases to be a member 
(Halsbury, vol. IV, page 414) (1896, 1 Chancery, page 409). Questions 
may arise about his liability but that is a different matter. It w^as not 
shown that there is anything in the rules of the Marwari Association 
which prevented the respondent from: resigning his office as joint secretary. 
He was appointed returning officer not by name but by virtue of his 
office. Our conclusion therefore is that Babu Bang Lai Jajodia ceased 
to be a retiftrning officer after the 7th October. 

There is notSng in our electoral rules and regulations which bars a 
returning officer from standing as a candidate. The matter has been 
placed on a statutory basis now in Engiand and perhaps this should be 
done in India. The rule is that when a returning officer stands as a 
candidate he must refrain from doing anything in such capacity. It is 
not said that the respondent did any act as returning officer after his 
resignation. It may be said that he should have resigned before. Parker 
at page 6, summarizes the EngHsh Law — “ If all the duties of returning 
officer are discharged by the acting returning officer the former is not 
disqualified for being a candidate by reason of being returning officer.’' 
Our answer therefore is in the affirmative. 

There was no returning officer on the 8th October, 1923 in this 
constituency. Under schedule I of the regulations, however, Jatindranatli 
Banerjee was empowered to do aU the duties of the returning officer. It 
is pointed out that under regulation 3 he could only act under the control 
of the returning officer and that he could not receive nomination papers 
and hold a scrutiny unless the returning officer was unavoidably pre- 
vented” from performing these functions. The words in an English 
case were incapable of acting ” and Lord Campbell thought that they 
might cover a case of this kind. {Queen vs, Owens, vol 121, English 
Beports, page 36.) The personal assistant had not usurped the office. 
He took up his duties when the returning officer became incapable of 
acting. Want of title in the person acting as returning officer will 
not vitiate an election which is otherwise valid” (Parker, page 61). 

Elections made under usurping returning officers when there has been 
the form of an election have been uniformly supported ” (Heyw Bo. 62). 



BENGAL MARWAEI ASSOCIATION, 1924 


161 


Turning to the Bengal electoral rules it would appear that non-oompHance 
with the rules and regulations is not enough. The petitioner has to show 
that the result, of the election has been materially affected by such non- 
compliance. If the petitioner’s nomination was bad, his name goes out 
on that ground. K the nomination was good he succeeds on that ground 
and not by reason of the fact that the personal assistant acted as the 
returning oiffcer. We hold therefore tj;iat the petitioner cannot succeed 
on this ground. 

It was argued that firms are members of the Marwari Association 
and that schedule II, paragraph 9 does not exclude firms. We must 
however read the schedule II along with the other rules and they clearly 
lay down that it must be a natural person representing the firm who 
can be on the electoral roll or who can exercise the right to vote and to 
nominate. The disqualifications mentioned in rule 7 can be predicated 
only of a natural person and rule 7, governs rule 8(2). The learned 
valdl is forced to concede that the candidate for election must be a 
natural person seeing that he must give his own name and his father’s 
name and state his age and when elected he must take th^ oath. The 
cases of the elector and the proposer and the seconder stand on the 
same footing. We think that the word '' person ” has the same meaning 
in aU these rules and regulations andfthat it means a natural person. 
Rule 11(4) lays down that any person whose name is registered in the 
electoral roll of the constituency and who is not subject to any disability 
stated in rule 7 may subscribe, as proposer and seconder . . . . ’ In the 
present case the proposer and seconder were firms. We hold that they 
must be individuals or natural persons. The nomination paper of the 
petitioner was not in order and we think it was rightly rejected. 

The learned vakil contended that the electoral roll was final not 
only for the returning officer but also for this court and he referred to 
regulation 20(2), and to the case of Stowe vs. Joliffe. The last case 
merely is an authority for the proposition that the election court cannot 
go behind the electoral roll in considering the qualifications. It is open 
to the court, and it is the function of the court to see whether disenfran- 
chisement would occur in the cases of persons prohibited from voting, 
etc. by the statute. Regulation 20 does not stand in our way. 
Regulation 20 (2) (a) is explicit and we have still to see whether the 
proposer and seconder is disqualified under sub-rule (4) of rule 11. To 
say that we are concluded by regulation 20 is simply to beg the question 
as to whether a firm is an elector. 

The authorities who framed the electoral roUs in these Commerce 
and Industry constituencies apparently proceeded upon the fact that 
because firms and companies were members of the Chamber or 
Association they were entitled to be on the electoral roll. We have 
examined the rules and regulations from every point of view, and the 
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conclusion is irresistible that it was not contemplated by the legislature 
that an elector can be other than an individual, and that it was intended 
that the firms would exercise their franchise through a member or partner 
or representative who would be on the electoral roll. 

Our conclusion therefore is that the nomination paper of the peti- 
tioner was rightly rejected and the respondent, the returned candidate, 
was duly elected. 
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Bhagalpur North (N.-M.R.) 1921 
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SwAMi ViDYAKAiiTD alios BiSHWABHAEAisr Prashad Bespondeut, 



An election court upon scrutiny will consider only questions of 
personal and not material disqualification. The order of the revising 
authority is final, and a Court of Enquiry is precluded from enquiring 
into the question of possession of eiecessa|:y qualifications as a voter. 

To advertise that a candidate is a chela of Mr. Gandhi is not a 
corrupt practice ; but if such statement were in fact a misrepresentation 
it would constitute a fraud and therefore a corrupt practice under the 
provisions of rule 2 part I of the fourth schedule (now section 2 (a) (ii) 
of part I of the first schedule of the Corrupt Practices Order, 1936). 
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By this petition it is sought to set aside the election of the respondent 
to the Bihar •and Orissa Legislative Council by the non-Muhammadan 
rural constituency of North Bhagalpur. 

The respondent was elected by a majority of about 800. He 
obtained some 1,100 votes. The next candidate, Babu Tribeiii Prasad 
Singh, poUed about 300 votes. Babu Satyabrata Chattarji and the 
Raja of Supaul about 200 each and the petitioner about 100. There 
were two other candidates each of whom polled under 100 votes. 

The petitioner assails the election upon three grounds set forth in 
paragraph 17 of his petition. The third ground which alleges irregularity 
in the reception and refusal of votes has been given up, and no evidence 
was offered in support of it. The first ground is stated as follows : — 

“ For that the respondent is not a voter and was as such inefigible 
for election.’’ Now section 6 (1) (< 2 ) of the election rules lays down that 
no person shall be eligible for election unless his name is registered on 
the electoral roll of the constituency or of any other constituency in the 
province. The respondent is admittedly registered ^n th^ electoral roll 
of the constituency of Saran within this province, but the form of the 
petitioner’s argument before us was that the respondent had been 
^vrongly so registered. There was no suggestion of any failure to comply 
vdth the formal procedure enjoined by the rules and regulations regarding 
the preparation of the electoral roll in question and its revision by the 
revising authority. The contention was that the respondent had been 
wrongly registered because he did not possess the material quahfications 
specified in the second schedule of the rules. Now rule 9(3) provides 
that the orders made by the revising authority shall be final. It was 
argued however on the petitioner’s behalf that under the provisions of 
rule 42 this court has jurisdiction to enquire mto and decide the question 
whether the respondent possessed the qualifications specified in the 
schedule. Reference was also made to the English law upon the point, 
and to a decision of the Commissioners in the matter of an election 
petition' by Babu Sashi Bhusan Konar printed at page 5 of the Bihar 
and Orissa Gazette, Extraordinary, dated 14th January, 1921.^ It was 
also pointed out that under rule 9(1) the petitioner not being a voter 
of the Saran constituency was precluded from raising any objection to 
the inclusion of the respondent’s name before the revising authority. 

Upon the last point all that we need say is that we presume that 
the legislature contemplated that sufficient safeguard would be provided 
by confining the power of objection to the voters of the constituency. 
With the law of England we are not concerned since our jurisdiction is 
defined by the election rules. We may however point out that even 


1 The Purnea case. 
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under that law an election court upon scrutiny will consider only 
questions of personal and not of material disqualification. The dis- 
qualification alleged before us is of the latter description. Rule 42 no 
doubt provides infer alia that if in the opinion of the Commissioners the 
result of the election has been materially affected by any non-com- 
pliance with the provisions of the Act or the rules and regulations made 
thereunder, the election of the returned candidate shall be void. But 
the jurisdiction thereby granted is necessarily limited by the definite 
provisions of rule 9(3) regarding the finality of the order of the revising 
officer, and we are satisfied that under this rule we are precluded from 
enquiring into the question of the respondent’s possession of the necessary 
qualifications as a voter. We are confirmed in this view hy the con- 
viction that the legislature cannot have contemplated the provision of 
the cumbrous and elaborate procedure of an election commission to 
determine simple questions of fact concerning the possession of sucli 
qualifications. Accordingly we declined to hear evidence upon this 
point. 

The petition f|^s accordingly been contested only upon the second 
ground which alleges corrupt practice by the respondent. The petitioner’s 
allegations upon this point take the following form : — 

It is stated that about February, 1926’, the respondent held meetings 
at Naubakar and other places within the constituency and made speeches, 
in the course of which he asserted that he was a chela of Mr. Gandhi 
and was touring under Mr. Gandhi’s directions in order to benefit the 
tenants and redress their grievances ; that he had assisted ]\Ir. Gandhi 
in procuring redress of their grievances for the tenants of Champaran ; 
and that he would try and do the same for the Bhagalpur tenants by 
bringing Mr. Gandhi there. Then during the month of November previous 
to the polling the respondent, his agent and sub-agents held a number of 
meetings at which they informed the voters that the respondent was 
standing under Mr. Gandhi’s orders in the interest of the tenants and 
that if they failed to vote for him the curse of Mr. Gandhi would fall 
upon them. It is stated that similar statements were made by the 
respondent, his agent and sub-agents to voters personally canvassed by 
them. 

There is ample evidence and it is freely admitted by the other side 
that Mr. Gandhi is regarded by the voters as a Mahatma and that 
obedience to his wishes is considered to be a pious duty. There is evidence 
that at a public meeting held in Laheria Sarai in December last after 
the election IVIr. Gandhi disavowed all connection with the respondent, 
and it is self-evident from the nature of Mr. Gandhi’s doctrine regarding 
non-co-operation that the respondent’s candidature cannot have had his 
support. There can be no doubt that if, as alleged, votes were obtained 
by the respondent upon these misrepresentations the act would 
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constitute a fraud and therefore a corrupt practice under the provisions 
of rule 2, part I, of the fourth schedule. 

The respo*ndent denies that he made any of the representations 
alleged, and he had called amongst others 24 voter witnesses who 
support him upon this point, and assert that they voted for him on 
account of the work which he was doing on their behalf. 

In support of the petition 73 witnesgses have been examined. Sixty 
of these are voters and with one or two exceptions they are tenants of 
the Darbhanga Raj, half of them being ^'^i/^.-raiyats of the Raj. No less 
than 42 of these witnesses deposed as to the Naubakar meeting of 
Pebruary, 1920. Fifteen of them deposed regarding other meetings 
held by the respondent at about that time. The witnesses also gave 
evidence regarding about a dozen meetings held by the respondent and 
his agents in November before the polling. There is also evidence as to 
personal canvass by the respondent and his agents. The witnesses 
generally agree regarding the nature of the misrepresentations made by 
and on behalf of the respondent and allege that they voted for the 
respondent because they believed him to be a chela of Mrf Gandhi and 
standing under Mr. Gandhi’s orders and because they feared the 
Mahatma’s curse. 

Six witnesses of more respectable position have been called to 
corroborate this evidence. The first of these, Md. Issac, is a petty 
zamindar. He states that a few days before the election he heard the 
respondent deliver a speech in the course of which he stated that he was 
a chela of Mr. Gandhi and that the tenants should vote for* him if they 
did not wish to incur the Mahatma’s curse. The witness stated that he 
believed the respondent’s representation that he was Mr. Gandhi’s 
chela. But in cross-examination he admitted that he did not credit the 
respondent’s assertion because it was not consistent with the doctrine of 
non-co-operation which the witness was aware that Mr. Gandhi was then 
preaching. 

The next witness, Kazi Ashraf Hossain, a zamindar and mukhtar, 
states merely that in November he heard the respondent deHver a speech 

in the course of which he claimed to be Mr. Gandhi’s chela, 

% 

The petitioner himself states that in course of a private conversation 
with the respondent in July last the latter informed him that he was 
Mr. Gandhi’s chela and a sanyasi. It seems difficult to understand what 
motive could have actuated the respondent in volunteering these asser- 
tions to the petitioner. 

The next witness, Mr. Walze, a mukhtar of Darbhanga, stated that 
he was the respondent in the court compound at Madhubani a year ago* 
Hearing him described as Mr. Gandhi’s chela the witness remarked that 
Mr. Gandhi was preaching anarchy. Asked to express in the vernacular 
what he had actually said Mr, Wake replied, '' I said that Mr. Gandhi was 
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preaching against Government {Government lei hlielnf) and spoiling 
{hegarta) the raiyats To this observation IVIr. Walze tells us that ihe 
respondent without attempting to controvert it merely replied, Do 
not speak thus about my guru The evidence of this witness did not 
in our opinion carry conviction. 

The next witness, Dwarka Nath Thakur, was a candidate in this 
constituency. He asserted that in the course of a private conversation 
with the respondent a few days before the polling the latter informed hhn 
that he was Mr. Gandhi’s chela. He also in common -^Aith witnesses 
Kazi Ashraf Hossain and Babu Tribeni Prasad Singh gives an account of 
a speech made by the respondent at a meeting at Siipaul siiorlly })efo]'c 
the polling. The account given b}^ these three Avitnesscs is discrepant. 
But it is noteworthy that none of them ventured to assert that tlie 
respondent, when demanding the electors’ support and asserting that he 
was Mr. Gandhi’s chela, threatened them with the displeasure of the 
latter in case of their disobedience. From the cross-examination of 
Babu Dwarka Nath Thakur tve gather that his memory is by no means 
reliable. 

Babu Tribem Prasad Singh, Avho was also a candidate, states that 
he informed the voters that the i^s]3ond0nt was not Mr. Gandhi's chela 
and the reply which they made was that they believed the respondent 
to be Mr. Gandhi s chela because some of them had been to the xlmritsar 
Congress and had there obtained reliable information to that effect. 

It is also proved that the respondent was in the habit of wearing the 
garb of a sanyasi, and the petitioner strongly relies upon this circum- 
stance in combination with the adoption by the respondent of the title 
Swami •as indicating that the respondent was deliberately supporting his 
allegation of chelaship by the adoption of the garb and title of a religious 
devotee. 

Further corroborative evidence is sought in the fact that as shown 
by the evidence of the deputy presiding officers at Degmara and Supaul 
certain voters enquired for Gandhiji’s box ”, that some of them described 
the respondent as '' Gandhi’s chela ”, that some of them pn approaching 
that ballot-box took off their shoes and made obeisance to it and by 
other evidence that at the conclusion of polling there were shouts of 
Gandhiji ki jai It appears from this evidence that only one or two 
voters at Degmara and only one at Supaul enquired for Gandhiji’s 
box Now the evidence of the voter witnesses is to the effect that 
they were instructed by the respondent and his agents to vote in 
Gandhiji’s box ” the colour of which was red. It seems to us therefore 
that if that evidence were true a much larger number of voters would 
have made enquiries from these officers as to which box was Gandhiji’s. 
Moreover the fact that a very limited number of voters believed that the 
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baUot-box was Gandhiji’s ’’ would certainly not go far to establish the 
petitioner’s case that it was the respondent himself who put about this 
misrepresentation . 

The next observation which we desire to make is that even if the 
respondent did assert that he was a chela of Mr. Gandhi that assertion 
would not necessarily involve any fraud. Any person who like the 
respondent is a reverential admirer of Mr. Gandlii and to a large extent 
in agreement with his teaching might very reasonably describe himself 
as his chela, meaning thereby no more than that he was his follower and 
admirer. The case put forward by the petitioner is of a quite different 
character. It is that the respondent gave himself out to be a sanyasi 
and asserted a spiritual chelaship and therefore possessed the authority 
of the Mahatma to invoke the latter’s curse upon disobedience. This case 
appears to us to be altogether inconsistent with the fact generally 
admitted by the petitioner’s witnesses that for some weeks previous to 
the polling the respondent was not wearing the garb of a sanyasi but 
the usual dress in which he appeared in court. It is evident that had 
the respondent actually posed as a sanyasi he could^have* no possible 
motive for arousing suspicion by doing away with his sanyasi dress at 
the very time when he was setting up, a spiritual chelaship which gave 
him authority to invoke his guru’s curse. 

We cannot accept the petitioner’s suggestion that the fact that 
the respondent called himself Swami and at the outset wore sanyasi 
dress, indicates that these were assumptions intended to support the 
allegation of chelaship. The respondent had been a wanderer for many 
years and had severed his relations with his family. When he re- 
appeared in his village and before he inaugurated his campaign amongst 
the tenants in Bhagalpur he was in sanyasi dress. He subseq'uently 
resumed his relations with his family. This is clear from the evidence 
of a resident of the respondent’s village, one Ram Charita Lai, who 
deposed for the petitioner. In our opinion there is nothing to indicate 
that the dress and title were assumed in order to support the allegation 
of chelaship. We think that they were probably maintained by the 
respondent because they would naturally created confidence in the dis- 
interested nature of the work which he had undertaken on the tenants’ 
behalf. 

We have already noticed the evidence that at the Naubakar and 
other meetings of February, 1920 the respondent asserted that he was 
Mr. Gandhi’s chela and had assisted him in the Champaran agitation. 
There is no reason to doubt the respondent’s statement that he took no 
part whatever in that agitation. It seems highly improbable that the 
respondent should have invented these two falsities. Obviously there 
was considerable danger that the imposture would be exposed during the 
nine months which preceded the election and in that case the influence 
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which the respondent was seeking to acquire over the tenants would 
necessarily disappear. 

It is a remarkable circumstance that no attempt w'as made to 
corroborate the 42 voter witnesses who deposed to the Naubakar meeting 
by the evidence of an independent and highly respectable witness who 
was present at that meeting. This gentleman, who is a Sub-Deputy 
Collector, Babu Janaki Prashad Singh, attended the meeting under the 
orders of the Collector. He deposes that the respondent addressed the 
meeting regarding the grievances of the tenants. There is no doubt 
that if the respondent made the misrepresentations alleged tliis witness 
must have heard them. His evidence therefore amounts to an implicit 
contradiction of the evidence of the voter witnesses. We are justified 
therefore in regarding their evidence with extreme suspicion. 

Witnesses who were questioned as to their reasons for accepting the 
statements alleged to have been made by the respondent regarding his 
connection with ]\Ir. Gandhi stated that they had been assured by Suresh 
Chandra Laha, respondent’s agent and Darbari Mander, Hiralal Potdar 
and others, \he respondent’s sub-agents, who had visited the Amritsar 
Congress of December, 1919 in company with the respondent, that they 
had been informed by Mr. Gand]ii personally that the respondent was 
his chela. Now these persons are all tenants of the Darbhanga Raj. 
Suresh Chandra Laha, Darbari and Hiralal are wealthy and inhuential 
men amongst the tenants. Their interests necessarily are those of the 
tenants in general, that is to say they are anxious for redress of their 
grievances and they desire to have their own nominee in the Council to 
promote their interests as tenants. Yet the petitioner’s case necessarily 
is that these men entered into a conspiracy with the respondent against 
their 6wn interests in order to deceive their co-tenants into the beUef 
that the respondent was Mr. Gandhi’s chela. No possible motive for 
such conduct has been suggested or is conceivable. It is evident that 
if the respondent had proposed such a conspiracy these persons in their 
own interests would have immediately repudiated him as a cheat. 

Then the story that the respondent during the month preceding the 
election was claiming that his candidature as Mr. Gandhi's chela was 
being supported by Mr. Gandhi himself is of a highly improbable character. 
For some months past Mr. Gandhi had been preaching non-co-operation 
and this question had been debated at the Bhagalpur Conference held in 
September. There is no doubt from the evidence of witnesses Kazi 
Ashraf Hossain and Md. Issac and that of the petitioner himself, that the 
doctrine of non-co-operation in the shape of abstention from voting was 
making considerable headway amongst the tenants during the fortnight 
preceding the election and that there was considerable abstention from 
voting particularly in the Supaul thana on that account. In these 
circumstances we thi n k the respondent must have realized that it would 
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be suicidal to insist upon these false claims at that juncture. In any 
case we are unable to conceive what benefit the respondent could expect 
to gain by procuring his election upon pretences the falsity of which 
must sooner or later be demonstrated to his constituents. If as the 
petitioner contends the respondent is a mere professional politician, it is 
evident that he can only attain his ends by securing and retaining the 
confidence of the tenants. • 

The voter witnesses invariably represent themselves as having 
supported the respondent in consequence of Mr. Gandhi’s order and 
from fear of his curse. They deny that any sort of work was done by 
the respondent on the tenants’ behalf. There is no doubt that this 
denial is wholly disingenuous. The respondent’s voter witnesses assert 
that the respondent was interesting himself in their grievances and did 
actually put a stop to illegal exactions called farmaesh which had been 
habitually taken by the underlings of the Darbhanga Raj. There is no 
doubt that these exactions were stopped or partially stopped at or about 
the time when the respondent commenced his campaign amongst the 
Bhagalpur tenants. Whether this was due to the actjpn o:P respondent 
or, as is contended by the petitioner, to the action of the local manager 
of the Raj appears to be immaterial J)ecause in any case the tenants 
would naturally attribute the matter to the exertions of the respondent. 
The Land Revenue Administration report for the year 1919-20 contains 
at page 15 the following paragraph : The Collector of Bhagalpur 
reports that the practice of realizing illegal abwabs by the amla of 
JSTaubakar circle of the Raj Darbhanga is believed to have been checked 
to a considerable extent by the attitude of the tenants in refusing to 
pay any rent phis abwabs at the Raj cutchery.” At page 18 of the 
same report there is a paragraph as follows : “In the MadKubani 
sub-division of Darbhanga one Swami Vidyananda toured with the 
declared object of informing the tenants of their rights.” In the papers 
before us there is ample evidence to show that the respondent was actively 
engaged in work on behalf of the tenants. He established Kishan- 
sabhas, he memorialized the local officials regarding the tenants’ grievances 
and he was eng^ed in instructing the tenants as to their rights and the 
voters as to their privileges under the reforms scheme. These circum- 
stances offer a sufficient explanation of the strong support given by the 
tenants to the respondent at the election. 

There is no doubt that the tenants entertain grievances against the 
Darbhanga Raj. Whether those grievances are well or ill-founded is no 
■concern of ours. Necessarily however the attitude of the respondent 
has been antagonistic and offensive to the Raj officials, and it is admitted 
that the petitioner whose personal interest in this case is almost negligible 
has had the weight and authority of the Raj at his back during these 
proceedings. In these circumstances it would not be difficult to procure 



172 


INDIAN ELECTION CASES 


the evidence given by these Raj tenants and jei'^-raiyats. Our conclusion 
as to the unreliability of this evidence is confirmed by the following 
circumstances. It was found upon scrutiny that the ballot-papers of five 
of these witnesses who assert that they voted for tlie respondent under 
Mr. Gandhi’s orders and for fear of his curse were actually oast for a 
rival candidate, Babii Tribeni Prashad Singh. It was contended for 
the petitioner that these ballot-fjapers must have been wrongly included 
amongst those of Tribeni Babu by the returning officer. The ballot- 
papers are aU found carefully tied in packets of 25 and there is every 
indication that proper care was taken by the officer concerned. In the 
circumstances we are bound to assume that the counting was properly 
made and that these votes were cast for Tribeni Babu in whose envelope 
they are found. Moreover two of these persons were the nominator 
and seconder of another candidate, Babu Sutyabrata Chatterji , there is 
a suggestion that one of them was taken to task on this account and 
there is therefore a probability that they should have voted for the 
Raj nominee, Tribeni Babu. The circumstances of this perjury is a 
strong indi<?htioi\of pressure put upon witnesses and of extensive resort to 
concoction of evidence. 

For these reasons we must ^decline to credit the evidence adduced 
for the petitioner in support of the allegation of corrupt practice. In our 
opinion no corrupt practice has been proved and the returned candidate 
has been duly elected. We regard the petition as an impudent and 
mendacious attempt to defeat the free choice of the electors. 

The respondent will be entitled to recover from the petitioner his 
cost which we assess at Rs, 700 (seven hundred). 



CASE No. XXIII 

Bombay City (M.U.) 1924 

(Bombay Legislative Council.) 


Mahomedally Aliabtjx 


versus 

(1) Jafeerbhoy Abdxjllabhoy Lalji 

(2) Hijsseinally M. E-AjaiMTinxA 

(3) Masomed Hussbest Haveliwalla 

(4) MmzA Alt Mahomed Khan 

(5) Ebbahtm Stjlleman Haji 


Petitioner, 


V Eespondents, 



When a petitioner claims to be declared elected all the other 
candidates should be joined as respondents. 

Further instances of the same charge (personation with connivance) 
can be given by amendment of particulars. 

The claim of a declaration that petitioner or any other candidate has 
been duly elected is separable from a claim calling an election in question. 
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The first tw6 respondents were declared elected. 

Respondents 3, 4 and 5 also stood for election but were not elected. 

The candidates who were nominated at the election comprised the 
petitioner, the five respondents who have been jomed as respondents in 
this petition and two others who have not been joined. 

The names of all the candidates wbro stood for election together with 
the number of votes accorded to each appear from the following table : — 


(1) Jaiferbhoy AbduUabhoy 

. . 2,071 

(2) Husseinally M. RahimtuUa 

. . 1,646 

(3) MahomedaUy Allabux 

. . 1,571 

(4) Mahomed Hussein Haveliwalla 

. . 1,041 

(5) IVIuza Ali Mahomed Khan 

943 

(6) Ebrahim S. Haji 

745 

(7) Husseinbhoy A. Lalji . . 

23 

(8) Abdul Tyed Shaik Abdul Hussein 

12 


It thus appears that the difference between the nun^ber of votes 
polled by the petitioner and the 1st respondent was 500. 

The petition calls in question the election of the 1st respondent and 
also claims a declaration that the petitioner has himself been duly 
elected. 

The grounds on which the election of the 1st respondent is called 
in question are that the 1st respondent was guilty of the corrupt practices 
of personation with comiivance within the meaning of clause 3, part I, 
of schedule 4 (as originally numbered) of the election rules, and of hiring 
or using public conveyances within the meaning of clause 5 of the same 
schedule. 

The petition was accompanied by lists setting forth particulars of 
the corrupt practices alleged. The particulars of acts of personation were 
allowed to be amended by our order appended hereto and marked ‘‘ B ”. 

The allegations of personation with connivance were not proved, 
and the petitioner’s claim was only sought to be sustained on the ground 
that the election of the 1st respondent was procured or induced or the 
result of the election was materially affected by the corrupt practice of 
hiring or using public conveyances. 

The 1st respondent at the outset submitted that the petition could 
not be sustained and should be dismissed in its entirety by reason of the 
fact that the petitioner had omitted to join as respondents ail the other 
candidates who were nominated at the election. This had reference to 
the non-joinder of the last two candidates, who, by the terms of rule 32, 
ought to have been joined as they had been nominated at the election. 

By our ruling appended hereto and marked C ” we held that the 
claim by a petitioner under rule 32 to be declared duly elected is separate 
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and distinct from that portion of the petition which calls in question the 
election of the returned candidates, and that as the returned candidate 
alone need be joined when there is no claim to be declared elected, tlie 
petition was good in so far as it called in question the election of tlie 
1st respondent 

An application was then made by the petitioner for leave to join as 
respondents to the petition the two other candidates who were nominated 
at the election but who had not been made respondents to the petition. 

By our ruling appended hereto and marked D we held that we 
had no power to order or permit such joinder. 

Rule 35 directs in effect that, subject to the otlier provisions of the 
electoral rules, our procedure is to be governed by the rules of the Civil 
Procedure Code, which relate to the trial of suits ; and section 5 of the 
Election Offences and Inquiries Act, 1920, confers on ns the powers 
vested by the Civil Procedure Code in a court when trying a suit in 
respect of certain matters which are specifically mentioned and which do 
not include the joinder of fresh respondents or the amendment of the 
petition. * 

The only power of amendment is that conferred by rule 31 under 
which we may allow the particul§-rs in the list of corrupt practices to be 
amended. 

We are only appointed to report under rule 43, and in our opinion 
the provisions referred to show that our report is required to be on the 
particular petition which under rule 34 the Governor of the province 
sends to us for trial ; and that the only manner in which other respondents 
may be joined in a petition is that provided by rule 34 (2) (&), under 
which any other candidate is entitled to be joined on giving security 
within fourteen days after the publication of the petition in the gazette. 

No such rejoinder had been made during the time limited, and 
the provisions of the rule could not therefore be complied with when the 
application was made. Moreover, one of the candidates who were 
nominated but not joined did not seek to be joined. 

The result is that the petitioner had not complied with the require- 
ment of rule 32 by joining as respondents aH the other^ candidates who 
were nominated ; and his claim to be declared duly elected could not be 
proceeded with. 

The first respondent had however, withm the time limited, given 
notice under rule 40 of his intention to recriminate against the petitioner 
by proving that the petitioner had himself been guilty of the corrupt 
practice of bribery and personation and of hiriug and using public 
conveyances. 

As the right to recriminate is only exerciseable when the petitioner 
-claims the seat for himself, these recriminations were withdrawn in so 
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far as the trial of the present petition is concerned, but the first respon- 
dent claimed the right to raise such recriminations in any future 
proceedings. 

The other respondents 2 to 5 also withdrew from the proceedings 
as their presence was no longer required. 

In these circumstances the sole question to be tried is whether, 
within the meaning of rule 42 (1) (a), the election of the first respondent 
has been procured or induced or the result of the election has been 
materially affected by a corrupt practice. If so the election of the first 
respondent is, by the last provision in rule 42, to be void. 

The Commissioners found that it was established that about 50 
hired taxis were in fact used for promoting the election of the 1st respon- 
dent, and that the result of the election had thereby been materially 
affected. 

Under rule 43 we report that the 1st respondent has not been duly 
elected. ^ 

The petitioner has not put forward a valid claim to be declared 
elected, and it is therefore not competent to us to report that he 
has been duly elected. , • 

We record under rule 45 that no corrupt practice has been proved 
to have been committed by the 1st respondent or his agent or with 
the connivance of the 1st respondent or his agent. 

Our recommendation as to costs is that the petitioner be liable in 
the first instance to Government for the cost of setting up this commission 
which has occupied 11| days and that this be retained out of the deposit 
made by him to Government, the balance being recovered frqm the 
petitioner. That the 1st respondent do pay the petitioner the cost of 
setting up the commission and the taxed costs of and incidental to this 
petition and to the trial of it. That the petitioner do pay the 1st respon- 
dent the taxed costs of and incidental to the filing of his written statement 
and of the costs incurred by the 1st respondent, if any, in connection 
with the list of further particulars of the charge of personation which was 
filed by the petitioner and in connection with recriminations put forward 
by the 1st respondent. That the petitioner do pay Mr. Davar Rs. 100 
and Mr. Haji Rs. 150 as their fees respectively for attending the 
Commission for four days. 
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Annexube a. 

The petitioner yeeks to file a list containing details of oilier instances 
in which he alleges that the first respondent’s election a genii connived 
at the commission of a number of acts of personation which are not 
mentioned in any of the lists attached to the original petition. 

This is objected to by the^first resj^ondent, on whose behalf it is 
contended that such a list is not what is contemplated in rule 31 of the 
electoral rules (as originally numbered). Clause 1 of that rule provides 
that the petition shall contain a statement in concise form of the comipt 
practices on which the petitioner relies Clause 2 of that rule provides 
that the petition is to be accompanied hy a list signed and verified setting 
forth full particulars of any corrupt practice which the petitioner 
alleges. 

The petitioner in clause 3 of his petition did set out the charge on 
which he relies which is inter alia being guilty of corrupt practices within 
the meaning of schedule IV (as originally numbered) part clause 3, 
namely the procuring or abetting personation. 

The original petition was accompanied by a list. 

Now the petitioner wishes tq file a further list and files a supple- 
mentary petition in support thereof. Paragraph 4 of that further petition 
also makes a charge that corrupt practices within the meaning (as Counsel 
for petitioner now states) of part I, clause 3, of the schedule were com- 
mitted as per particulars thereto annexed. The particulars amiexed 
repeat the charge of the same corrupt practice namely, personation with 
connivance and then sets out a list of particulars giving the names of 
the electors on the roU and the details whether he was dead, absent from 
Bombay, untraced or in Bombay without having voted. Pvule 31 
(clause 3) empowers the Commissioners to allow the particulars given in 
the original list to be amended. 

In our opinion the addition of farther instances of the same charge — 
personation with connivance — does not constitute the making of a 
further charge of corrupt practices, but only gives further instances of 
the commission of the same charge of the particular corrupt practice of 
personation with connivance. It is in fact an amendment of the 
particulars of the corrupt practice which was originally alleged. 

The supplementary petition is admitted. 

The application for leave to file the supplementary petition is made 
at a comparatively early stage and is supported by an affidavit which is 
uncontradicted. 

Another preliminary question that has been argued is whether 
inspection should be permitted at this stage of the counterfoils of the 
voting papers under rule 1 in part 7 of the Bombay electoral regulations. 
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It is contended by the respondent 1 that so far as the particulars 
contained in schedule 1 of the original petition and in the list contained 
in the supplementary petition are concerned, no inspection is necessary 
for the petitioner’s case, because he charges personation with connivance, 
and a positive charge of that nature can only mean and imply that a 
petitioner makes a definite case based on his knowledge or on evidence 
which is available. • 

So far as the five instances contained in schedule 2 of the original 
petition are concerned, they stand on a different footing because con- 
nivance is not therein charged. The absence of a charge of connivance 
may imply that the petitioner has not positive knowledge of personation, 
and it may follow that it would be unfair and unnecessary to prevent 
him from having inspection of the counterfoils relating to these five 
instances. 

It may be stated at once that no question arises of interfering with - 
the secrecy of the ballot, because the production of the mere counterfoils 
would not disclose how the elector voted. 

Our ruling need only be confined to the question whetht^r the peti- 
tioner should be permitted to have inspection of the particular counter- 
foils relating to his charges at this stage. 

We hold that the petitionel is no? entitled to have inspection of 
any counterfoils at the present stage relating to the charges of personation 
with connivance. 

We also hold that the petitioner is entitled to inspect at the present 
stage the five counterfoils which relate to his charges without connivance 
and set out in schedule 2 to the petition. 

The inspection of these five counterfoils wiU be taken by the petitioner 
and/or his legal adviser in the presence of a clerk of the Collector and 
of the secretary to this commission, and of the 1st respondent and/or 
his legal adviser. 
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Annexuke B. 

It ia contended for the 1st respondent that the entire petition ahould 
he dismissed on the ground that it is one and that its ])rayers are 
inseparable. 

Rules 30 j 31 and 32 make it very clear, in our opinion, that this is 
not the case. 

Under rule 30, a petition may be presented against a returned candi- 
date on the ground that corrupt practices have been committed b.y him 
or his election agent. No further charge or claim need be made. 

Rule 32 confers a separate and distinct right on a petitioner which 
he may or may not avail himself of. It enables him, if he so desires, in 
addition to calling in question the election of the returned candidate, to 
claim a declaration that he himself or any other candidate has been 
duly elected. 

This is a right which is in terms expressed to be in addition to the 
right of chaUenging this election, and we have no difficulty in holding 
that a clairn of this nature in a petition is separable from a claim calling 
an election in question. This view receives support from the decision 
in Aldridge vs, Hurst, Law Reports 1 C.P.D. at page 415, where the 
Court states : We see no reason why j^he prayer claiming the seat for 
some one might not form the subject of a separate petition from that 
which is directed against the return of the sitting member.” 
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The petition which we are now trjnng has been presented against the 
1st respondent who is one of two returned candidates, and is founded on 
allegations of the commission of the corrupt practices of personation 
and hiring public conveyances with connivance. 

In addition to calling in question the election of the 1st respondent 
the petitioner, who was also a candidate, claims a declaration that he 
himself has been duly elected. 

In the petition 5 persons are joined as respondents, all of whom 
were candidates nominated at the election, and in this form the petition 
has been presented and under rule 34 (as originally numbered) this 
commission has been appointed to try it. 

As soon as possible after such appointment, a copy of the petition, 
so presented, was served on each of the 5 respondents named in it and 
was published in the gazette, as directed by rule 34 (2) (b) of the electoral 
rules. 

The 1st respondent availed himself of the privilege conferred by 
rule 40(1) on a returned candidate, and within 14 days from the pub- 
lication of the petition gave notice of his intention to give evidence to 
prove that the election of the petitioner would have been void if the 
petitioner had been the returned candidate and a petition had been 
presented complaining of his election. 

The 1st respondent also filed a written statement from which it 
appears that 2 other persons were nominated as candidates at the election 
who have not been joined as respondents. 

Rule 32 provides that if a petitioner claims a declaration that he 
himself has been duly elected he shall join as respondents to his petition 
all other candidates who were nominated at the election. 

This duty is therefore imperative where the petitioner claims to have 
been duly elected, and it is apparent that the reason for imposiug the 
duty is that each of the other candidates may have the opportunity to 
raise recriminations to show that the petitioner is not entitled to the 
declaration which he claims. 

It was at first contended before us that the petition should be 
dismissed by us in its entirety, as a consequence of the failure of the 
petitioner to join all the candidates as respondents. But we have ruled 
that in our opinion the claim for the declaration that the petitioner has 
been duly elected is a relief separate and distinct from that by which the 
election of a returned candidate is called in question ; and we have held 
that at any rate the petition is not bad in its entirety because in cases 
where the petitioner merely calls in question the election of a respondent 
it is not incumbent on the petitioner to join as respondents aU the candi- 
dates who were nominated at the election. 
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The trial of the petition was therefore allowed to proceed at any 
rate in so far as it sought to call in question the election of the Ist 
respondent. 

The petitioner now asks to be permitted to join as respondents the 
two other candidates who, as is now admitted, were nominated at the 
election, but who were not made respondents in the original petition 
The application is opposed by tBe 1st respondent 

It is contended for the petitioner that the joinder of the two other 
candidates can be permitted and rule 33 is relied on which provides that 
subject to the other provisions of the rules an election petition shall 
be enquired into as nearly as may be in accordance with the procedure 
applicable under the Code of Civil Procedure. It is also contended that 
the rules permit of such joinder. 

The main provisions in the rules to which the Civil Procedure Code 
must be read as being subject are those contained in rule 40, under which 
a right to recriminate is conferred. It is contended for the petitioner 
that the prpviso to this rule which prohibits such recrimination unless 
the notice and deposit there referred to shall be given or made within 
the time limited is enacted for the protection of the petitioner and may 
be waived by him ; and he offers to waive iDerformance of these con- 
ditions precedent to recriminations being raised. He also relies on 
the fact that rule 32 imposes no limit of time during which all the other 
candidates should be joined. 

Of the 2 candidates who were nominated at the election and who 
have not been joined as respondents one has now given a warrant to the 
petitioner’s Counsel authorizing him to appear and state that he has no 
objection to being joined as a respondent and the other does not offer 
his consent to be joined though he was present while the application was 
being made. 

The question whether it is competent to us at this stage to permit 
the 2 other respondents to be joined depends on the true construction 
of the several rules now to be considered. 

The petition which we are now appointed under rule 34 (2) (a) to 
try is that which has been presented under rule 30 (1). 

That petition must conform with rule 31 (1) and is to be accom- 
panied by a list setting forth particulars of any corrupt practice which 
the petitioner alleges. The Commissioners have power to allow the 
particulars in this list to be amended, and this is the only power of 
amendment that is conferred by the rules in express terms. 

Under rule 32 it is incumbent on the petitioner to join all other 
candidates who were nominated if he claims the declaration that he was 
duly elected, and under rule 34 the petition only has to be served on the 
respondents who have been joined. 
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The present petition therefore has not as yet been served on 2 
proposed respondents. It has, however, been pubKshed in the gazette, 
and it may be that it was competent to them to apply under rule 34 (2) (b), 
to be joined as respondents, and the fact that a respondent so seekmg to 
be joined is liable to give security as if he were a petitioner indicates 
that he is regarded as a party who will set up a substantive case, which 
can only be to prove that the petitionee ought not to be declared elected. 

But where a candidate who has not been joined so insists upon being 
made a respondent, he must, under rule 34 (2) (b) do so within 14 days 
of the publication of the petition, and if he recriminates, he must, under 
the proviso to rule 40(1) give notice of his intention within the same 
limit of time, and supply a list of particulars similar to that which the 
petitioner is bound to supply. In effect he becomes a petitioner against 
the petitioner. 

If such a candidate insists upon being made a respondent in the 
manner provided, the omission of the petitioner to join him in the first 
instance may possibly be cured. And in our opinion that is the only 
way in which a candidate who ought to have been jouied*and who has 
not been joined can become a respondent. 

In the present case neither of the candidates who ought to have been 
joined and who were not joineS has complied with the requirements of 
either rule 34 or rule 40, and even if they claimed to be joined now or 
were to be ordered by us now to be joined, the joinder could not be made 
in the manner provided by the rules referred to. 

It must therefore be held that we have no power to order or permit 
the joinder of the two candidates who were nominated at the election 
but were not joined as respondents in the petition. 

The result is that the petition, in so far as it claims a declaration 
that the j)etitioner was duly elected, does not comply with the require- 
ments of rule 31, in that all the candidates who were nominated at the 
election have not been joined as respondents and it is not competent to 
the petitioner to claim the declaration. 

The trial of the petition will proceed only in so far as it calls in 
question the election of the 1st respondent. 




CASE No. XXIV 

Bombay City North (N.-M.U.) 1924 

(Bombay Legislative Council.) 


Joseph Baptista 


versus 


(1) J. K. Mehta 

(2) POONJABHAI ThAKEESEY 

(3) A. N. SURVE, AND TEN OTHERS . . 


PetitioneVy 


^Bespondents, 



Residential qualification discussed. 

Where# the returned candidate’s election is void the petitioner who 
claims the seat and received the next largest number of votes should 
be declared elected. 

[The law on this subject has *been altered by the Corrupt 
Practices Order, 1936. Under para 3 (2) of part III such claim must be 
supported by proof that the petitioner received a majority of the valid 
votes, or would have done so but for votes obtained for the returned 
candidate by corrupt practices]. 
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Only two questions remain to be considered, and reported ou^ 
namely, (1) Whether the election of the first respondent is void for non- 
residence, and (2) Whether the petitioner is entitled to be returned for 
the reserved seat in place of the third respondent. 

Rule 3 provides inter alia that the Legislative Council of the Governor 
of Bombay shall consist of 86 elected members, and these by rule 4 are 
to be elected by the constituencies specified in the schedule I. The 
name of the constituency in which the petitioner and the first respondent 
offered themselves for election is Bombay City (North) ; the extent of 
the constituency comprises the municipal wards B, E, E and G; the 
number of members is three and one seat is reserved. 

The special qualifications which elected members must possess are 
prescribed by rule 6, which provides {mter alia) that no person shall 
be eligible unless his name is on the electoral roll of the constituency or 
of any other constituency in the province, and he has for the period of 
six months immediately preceding the last date for the nomination of 
candidates in the constituency resided in the constituency of in a, division 
any part of which is included in the constituency, the city of Bombay 
being deemed to be a division. ^ 

It appears from the admission of facts made on behalf of and in the 
presence of the first respondent before us at the hearing of this petition 
that the first respondent maintains a house or residence at Santa Cruz 
which is situated some miles north of the northern boundary of the city 
of Bombay in the South Salsette Taluka ; that he sleeps and takes his 
morning and evening meals there ; and that the members of his family 
always remain there, sleep and take all then* meals there. The first 
respondent is engaged as a secretary to and works in the ofiices of the 
Indian Chamber of Commerce which are situated in the city of Bombay, 
and he spends the usual working hours and takes refreshments during 
the day at those offices. It is not suggested that the first respondent 
maintains a second place where he sleeps and takes his meals or where 
the members of his family remain and sleep and take their meals (to 
use neutral terras) within the city of Bombay. 

For the first respondent, two contentions are put forward : First, 
that by maintaining a residence at Santa Cruz he did reside within the 
constituency within the meaning of rule 6, provided that that rule be 
read with clause 2 of schedule II ; and second, that even if his residence 
in Santa Cruz be held not to be residence within the constituency, Ms 
presence in the city of Bombay at the offices mentioned in itself con- 
stitutes a residence wMch is sufficient to comply with rule 6 read by 
itself. 

Under rule 6 it is perfectly clear that no person is eligible for election 
as a member unless he resides in the manner therein prescribed. It is 
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equally clear, in our opinion, that the facts admitted constitute residence 
by first respondent at the date of nomination at Santa Cruz, which is 
not within the limits prescribed by rule 0. That rule deals with the 
qualifications of members and cannot be explained or added to by refer- 
ence to clause 2 of schedule II which deals with the qualifications of 
electors. The last mentioned qualifications differ m material particulars 
from the qualifications of members. 

Clause 2 of schedule II states alternatively that the place of residence 
of an elector for a city constituency may be within the limits of the 
North Salsette Mahal or the South Salsette Taluka The rules nowhere 
contain a general definition clause to the effect that the term city of 
Bombay shall be deemed to mean and include North and South Salsette. 
The liberty to reside within North and South Salsette is a liberty specially 
conferred on electors, and it is not conferred on persons who wish to 
become elected members. 

The result is that the legislature has, with some particularity, 
prescribed qualifications for elected members which are different from 
the qualifications which it has prescribed for electors, and it is impossible 
to read the provisions of the rules which prescribe the residential qualifi- 
cations of electors into those which relate to the residential qualifications 
of elected members. 

The rules have been drawn with perfect consistency. A person 
standing for election as a member for the Bombay City (North) con- 
stituency must reside in that constituency or in a division, any part 
of which is included in the constituency, the city of Bombay being 
deemed to be a division. If a person resides outside those limits and in 
a Bombay suburban district he is eligible for election under schedule I 
as a member for the constituency of thana and Bombay suburban 
districts. 

With regard to the second contention, namely, that the presence of 
the first respondent in the city of Bombay during working hours as the 
secretary to and in the offices of the Indian Chamber of Commerce, 
constitutes residence within the meaning of rule 6, this was supported 
by reference to decisions under English statutes relating to bankruptcy, 
payment of taxes, etc. and in which the words used are in some cases 
residence or place of business. In any case we must follow the rule of 
construction that a statutory enactment should be construed with 
reference to its object, and there can be no doubt that the object of rule 
6 is to ensure that elected members should reside in the ordinary and 
actual sense of the word among their constituents, A definition of the 
words place of residence in a constituency ’’ is contained in part II of 
schedule II of the rules for the Council of State, and though that definition 
is only expressed to be given for the purposes of that part, its wording may, 
in our opinion, be adopted as well expressing the nature of the residence 
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which the legislature intends that elected members should have, as 
prescribed by rule 6. 

In our opinion the first respondent was not at the date of nomination 
eligible for election as he had no place of residence in the constituency of 
Bombay City (North) or in a division any part of which is included in 
the constituency within the meaning of rule 6. 

It has been contended that the acopeptance of the nomination by the 
returning officer is conclusive, as no objection was raised before him as 
to the first respondent's disqualification under rule 6, and as his name 
was on the electoral roll for the constituency for which he stood. We 
do not accept this contention. 

In view of the facts which are now placed before us we are of opinion 
that the first respondent was disqualified for nomination, and we are of 
opinion that there was an improper acceptance of his nomination within 
the meamng of clause (c) of rule 42. It is also our opmion that the 
results of the election has been materially affected by the acceptance of 
that nomination and that the election of the first respondent is therefore 
void. * 

We also state it as our opinion that the returning officer discharged 
all the duties which are imposed on hiiji by regulation 3 of part III of the 
Bombay regulations. 

Having expressed our opmion that the election of the first respondent 
is void, it remains for us to report under rule 43, whether in our opinion? 
the petitioner has been duly elected. He seeks such a declaration in 
his petition, but it has been contended by some of the respondents that 
we should not report that the petitioner has been duly elected, in which 
case a casual vacancy would occur which would be filled under the 
procedure laid down in rule 24. The learned counsel who appeared under 
the instructions of the Advocate-General contended that rules 24 and 
43 are complementary and should be read together, so that if a petitioner 
claims the seat in his petition and has received the next largest number of 
votes he should be declared duly elected, and that in such a case an 
election under rule 24 does not become necessary. 

No recriminations have been made against the petitioner in accord- 
ance with rule 40, and he has secured the next largest number of votes 
after the first two candidates, and we therefore report under rule 43 
that he has been duly elected. 

In view of this report it is unnecessary to consider the question 
whether the petitioner was entitled to claim the reserved seat on the 
ground that he is a Mahratta Kunbi within the meaning of clause (/) of 
rule 2. But it does appear to us that the definition in clause (/) of that 
rule might be made clearer by inserting the word ‘‘ Hindu ” immediately 
before the word caste, so that it would read as follows : Mahratta 
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means a person belonging to any of the following Hindu castes if tliai 
is the intention of the electoral rules. 

The petitioner has intimated that it may be taken that his petition 
IS withdrawn on this point as against the third respondent in the event 
of the ])etitioner being declared elected. 

On the question of costs we recommend under rule 43 (2) that the 
sum of Rs. 250 be paid to the AiJvocate-Gcnerars representative by tJio 
petitioner, that the costs of Government m setting up this tribunaJ 
(which has been occupied 3i days) be paid in the first instance by the 
petitioner and that the petitioner be entitled to recover two-thirds of 
such costs from the first respondent The petitioner will pay the first 
respondent Rs. 100 as and for the costs of the fii’st respondent's -written 
statement. 



CASE No. XXV 

Bombay City South (N.-M.U.) 1930 

(Bombay Legislative Council.) 

Tricumdas Dwarkadas op Bombay . , Petitioner, 

versus 

Sir Vasantrao A. Dabholkar and Dr. R. T. 

Nariman . . . . , . Respondents^ 



The standard of proof necessary to establish a corrupt practice 
should be that required at a crinmal trial. 

Even if a candidate did not withdraw, the corrupt practice of bribery 
is established by an offer or promise to pay a gratification, with the 
intention of inducing withdrawal. 

Certificate of indemnity granted under section 8 (1) (ii), part II of 
Act XXXIX of 1920. 
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Petitioneh is registered as an elector on the electoral roll of the 
Bombay City (South) non-Muhammadan urban constituency of the 
Bombay Legislative Council to which three seats are allotted. An 
election was held on 18th September, 1930 for electmg members thereto, 
as four candidates, Dr. Alban J. D’Souza, Sir Vasantrao A. Dabhoikar, 
Dr. R. T. Nariman and Mr. Ramchandra^M. Bhatt, had stood to contest 
the three seats. The last-named candidate withdrew from the candida- 
ture a few hours after the polling had commenced, and it is the petitioner's 
allegation that he was induced to withdraw his candidature by the offer 
or promise of the pa\Tnent of Rs. 5,000 by Sir Vasantrao Dabhoikar 
and Dr. Nariman conjointly with one D. Cawasji and that, as a result 
thereof, IVlr. Bhatt withdrew from the said election and the three remain- 
ing candidates were declared duly elected. The petitioner therefore 
alleges that the two candidates were guilty of corrupt practice at the 
election within the meaning of schedule V, part I, rule 1 , of the Bombay 
electoral rules ^ and prays that for the reason the election of both of them 
should be declared void. ^ 

He has presented the petition only against two of the returned 
candidates, impleading Sir Vasantrao Dabhoikar as respondent 1 
and Dr. R. T. Nariman as respondent 2. 

In giving particulars of the corrupt practice, he relies upon a letter 
addressed and alleged to have been handed over to Mr. Bhatt, signed by 
the two respondents and Mr. D. Cawasji, which runs as follows : — 

Town HaU, 
Bombay, 18-9-30. 

Dear Ramchandra, 

We the undersigned promise to pay you Rs. 5,000 (five thousand) 
only if you -withdraw immediately from this contest to avoid the trouble. 
This amount is placed at your disposal strictly for the purpose of charity 
as you may desire. Yours sincerely, 

(Sd.) V. A. Dabholkar, 
(Sd.) R. T. Nariivian, 

(Sd.) D. Cawasji.’’ 

He further afleges that immediately thereafter Mr. Bhatt addressed 
and handed over to the Collector of Bombay a letter announcing his 
withdrawal from the election, and made a similar announcement to the 
intending electors then present at the To-wn Hall where the poll was 
being taken. 

The respondents have put in their -written statements. Respondent 1 
in his lengthy statement denies that he induced ]\lf. Ramchandra Bhatt 
to withdraw from the election by offering the inducement alleged by 

1 Now sectioa 1 of part I of the first schedtiie of the Corrupt Practices Order, 
1936. 
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the petitioner or any inducement or that the latter withdrew in con- 
sequence of the offer alleged to ha.ve been made, as he had already decided 
to withdraw and communicated his decision to him and others some- 
time before the conversation regarding payment of Rs. 5,000 took place ; 
that the alleged action on his part does not amount to a corrupt practice, 
nor \vas the result affected by it ; that the letter does not accurately 
record the terms of the arrangement ; that shortly, the terms were as 
summarized in paragraph 9 of the statement, viz. that on seeing the 
Police arresting batch after batch of women-Desh Sevikas wlio had 
come forward to picket the voters and apprehending trouble from the 
crowds present there and feeling distressed about the matter, 
Mr. Ramchandra Bhatt decided at about 10-30 a.m. to withdraw’ from 
the election and communicated that decision to this respondent and to 
others ; that he then interviewed Mr. Healy, the Acting Commissioner 
of Police, and on being assured by him of the possibility of stiU more 
serious trouble, Mr. Bhatt decided to withdraw from the scene of the 
contest and go away from the Town Hall ; that shortly after he told 
respondent** 1 and others that the blood of men which had been shed 
should be atoned for by payment of a sum to charity ; that this idea 
appealed to the respondent and eventually the letter was written out ; 
that there was great excitement round about and that the letter does not 
record the exact arrangement, which was, that Mr. Ramchandra M. Bhatt 
should immediately withdraw from the scene of the contest ; that it was 
not agreed upon that he was to withdraw from the contest , that the 
governing idea was to avoid aU further bloodshed and expiate for the 
blood which had been shed ; that it was common Imowledge that 
Mr. Bhatt could not have withdrawn from the contest at that stage, and 
that he knew it well ; that, lastly, he signed the letter without reading 
it in a state of great mental excitement. 

Respondent 2 denies the fact of inducing Mr. Bhatt to withdraw as 
weU as the fact that the latter withdrew as a result of any offer from him ; 
he denies being guilty of a corrupt practice. He alleges that 
respondent 1 sent for him and informed him in presence of 
IMr. Ramchandra Bhatt that he (Bhatt) had as a matter of fact retired ; 
that he was asked to sign the letter and he signed it without reading it, 
as he was then in a state of great excitement and suffered from the 
effect of heat stroke and was feeling giddy; that Mr. Y. G. Pandit, 
Mr. Bhatt’s agent, had already informed him before he signed the letter 
that Mr. Bhatt had actually withdrawn. 

The most important documents in the case are the letter promising 
payment of Rs. 5,000 to Mr. Bhatt and the letter written by him to the 
Collector, as returning ofS.cer, aimouncing his withdrawal from the 
(jontest. These were produced from proper custody and was admitted 
and marked as exhibits A and B respectively. 



BOMBAY CITY SOUTH (N.-M.U.) 1930 


195 


In order to appreciate the points of law argued on behalf of both 
the respondentsTit is necessary to state that the 4th of August, 1930 was 
the date fixed* for nominations of candidates and 7th August, 1930 the 
date appointed for the scrutiny of nominations under rule 11(3) and (7), 
It is urged that a withdrawal of candidature to be an effective withdrawal 
should have taken place under rule 11(8) before 3 o’clock in the afternoon 
of the date succeeding that appointed hy the Local Government for the 
scrutiny of the nominations That date in this case would be 8th August 
and the hour 3 pm. Mr. Bhatt not having withdrawn his candidature 
then, it was not open to him to withdraw it at all at any stage or on 
any day thereafter. His withdrawal, therefore, at 11-10 a.m. on 18th 
September was not an effective withdrawal; m fact, it is argued that 
under the rules, there is no provision for withdrawal after the stage in 
the elections mentioned in rule 11(8) and hence, even it be found that 
hir. Bhatt withdrew from the election as a result of the promise made in 
exhibit A, there would be no corrupt practice under the rules. Respon- 
dent’s contention is that the withdrawal was ineffective at that stage, 
and that, inducing a candidate to resort to such an action ♦by offer of a 
gratification would not come under rule 1, part I of schedule V. In 
support of this contention attention is drawn to the scheme laid down 
by the rules for holding elections which scheme is to the effect that 
where the number of candidates who are duly nominated and who have 
not withdrawn their candidature in the manner and within the time 
specified in sub-rule 8 of rule 11 exceeds that of the vacancies, a poll 
shall be taken — ^rule 14(1). It is argued that any withdrawal of 
candidature thereafter does not affect the necessity for taking a poll, 
and polling has to go on whatever the number of candidates, once the 
taking of poll has been decided upon ; the result would be that even if 
all candidates but one withdrew long before or just after the taking of 
the poll has commenced, the polling has to go on till the last minute 
fixed for its closing. In dealing with this part of the case, we are of 
opinion that the definition of the words '' Electoral right ” does not 
support the respondents’ contention. The words '' Electoral right ” 
mean the right of a person to stand or not to stand as, or to withdraw 
from being a candidate, or to vote or refrain from voting, at an election. 
Now in. terms of this definition, if a person has a right to stand as a 
candidate, he has also a right to withdraw from being a candidate, unless 
that right has been taken away by the rules ; and the rules nowhere take 
away that right. Buie 11(8), on which reliance is placed, is to be read 
along with rule 12(2). If a candidate by whom the deposit of Rs. 260 
is made under rule 12(1) withdraws his candidature in the manner and 
within the time specified in sub-rule (8) of rule 11, his deposit is returned 
to him, otherwise not. This is not to be read to mean that any other 
manner of withdrawal or withdrawal at any other time is prohibited. 
This amount of Bs. 250 is taken as a deposit to provide for expenses of 
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polling in accordance with rule 14(1), where the number of candidates 
duly nominated exceeds the number of vacancies ; and if a candidate 
withdraws after it has been decided to take a poll, he forfeits the deposit. 
But thereby his right to withdraw later, if he so desires, is not taken away. 

It will be observed that no restriction whatsoever is placed on his 
right to withdraw. It is not provided that if it is exercised in the 
manner and within the time specked in sub-rule 8 of rule 11, then only 
would it be effective and not if exercised in any other maimer and at any 
other time. If the legislature w^anted to provide for shutting out with- 
drawals at a stage later than that specified in sub-rule (8) of rule 11, it 
would have specifically provided for that. This very word is used in 
schedule V, part I, rule 4 and it cannot be said that it is used in any 
restricted sense there. If these w^ords be interpreted in the restricted 
sense contended for by the respondents it would lead to absurd results. 
If the object of the legislature was to preserve the purity of franchise 
and the purity of elections, then, reading the words in a restricted sense 
would defeat that object. Because it would be open to any candidate 
or any persoif to offer a bribe to a candidate at the time when the polling 
is actually in progress, to withdraw from the election, and thereby 
facilitate the election of the remstining candidates, as they w'ould have 
to face one rival the less, and still it would not be a corrupt practice. 
Several English cases were cited in the course of the argument to show 
that interference with voters by way of bribery, etc. w^as a corrupt 
practice. There is no reason why the principle of those cases should 
not govern the case of interference with candidates. The purity of 
election has to be preserved right up to that end ; it is not, therefore, 
conceivable that, if a bribe is offered to a candidate to withdraw in the 
midst of the polling, it would not be an offence, because, withdrawal, 
to be an effective withdrawal, could only take place in the manner and 
at the time specified in sub»rule (8) of rule 11. We may also point out 
that if the interpretation contended for by the respondents be accepted, 
the effect would be that the legislature will have made the offence of 
bribery under section 171(B) of the Indian Penal Code much wider than 
the corrupt practice under the rules. We, therefore, find that there 
is no substance in the contention that, withdrawal after the time specified 
in sub-rule (8), rule 11 being ineffective, no corrupt practice can be com- 
mitted under the rules in respect of such a withdrawal. 

Another question raised on behalf of the respondents was that the 
promise of payment to Mr. Bhatt was meant '' strictly for charity ” 
and therefore there would be no corrupt motive behind it. English 
cases hearing on the point in respect of charitable acts of candidates 
towards voters were cited, including Wigan's case (1881), 4 O'M. & H., 13, 
where the remark is made by Bowen, J., that Charity at election 
times ought to be kept by politicians in the background These 
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cases lay down that in each case the governing motive or intention of 
the act should Be found ; if it be found to be pure charity and nothing 
else, the act would be innocent, otherwise not, and that the line of 
demarcation between a pure and a corrupt motive is very thin. It is 
a mixed question of law and fact, and jfrom the evidence given at this 
trial we find that the object or motive with which the promise to pay 
Bs. 5,000 to Mr. Bhatt was made by tb^ respondents was to induce him 
to withdraw from the contest and thus make their election secure ; he 
was the only rival and he had to be eliminated to make their position 
safe and their election a walk-over. That was the governing idea and 
not one to benefit any charity ; that the money was to go to charity 
" strictly” was a subsidiary motive and of secondary importance. The 
object in the first instance was not to benefit any charity, nor to expiate 
or atone for any sins of bloodshed — ^when in fact there was no bloodshed 
— ^but to get Mr. Bhatt out of the way under the cloak of a contribution 
to charity. The parties knew that a direct promise to pay money to 
a candidate who continued to be a candidate to make him withdraw was 
an offence. They therefore resorted to this device of clothing it as 
charity and thus escape the consequence of that act. As would be shown 
later, it is not as if the idea of promising the payment of Rs. 5,000 for 
purposes of charity struck the j^arties at 10-30 a.m. on the day of election 
(18th September), all of a sudden, as is tried to be made out by 
respondent 1. The idea was being nursed for several days before that, 
but did not result in anything tangible for various reasons. On the day 
of election, however, Mr. Bhatt felt that he had hardly any chance of 
success and that if he had to retire, he had better do so not empty handed 
but with the credit of having won something to be spent in charity. 
We are, on a review of the whole evidence on the point, unable to come 
to the conclusion that the governing motive of either the makers of the 
promise, i.e. the respondents, or of the acceptor thereof, i.e. Mr. Bhatt, 
was one of pure charity and nothing else. The consideration that moved 
Mr. Bhatt to accept the proposal was that by getting Rs. 5,000 to be 
spent in such charity as was to be indicated by him, he was eariaing 
religious merit. 

It is argued that this inquiry is not in the nature of the civil inquiry, 
but a penal or at least a quasi-criminal inquiry, and that therefore the 
evidence should be considered as at a criminal trial, and if there is a 
doubt in the Commissioners’ minds as to the proof of the charge against 
the respondents the benefit of the doubt should be given to them. We 
are aware that under rule 37 the procedure applicable to the inquiry is 
to be as nearly as may be, in accordance with that applicable to the 
trial of suits under the Code of Civil Procedure, 1908, but that the 
inquiry partakes also of the nature of one for the trial of an offence 
cannot be denied — See Grant vs. Overseers of Pagham (1877), 3 C.P.D.> 
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page 80. The standard of proof required to bring home the alleged 
corrupt practice to the respondents should be determine accordingly. 

That Mr. Bhatt did retire after exhibit A was signed* is also proved ; 
but, even if he had not and even if he could not have withdrawn from 
being a candidate, so far as the signatories are concerned, it is enough in 
our opinion if they have offered or promised the gratification of paying 
Rs. 5,000 to induce him to withdraw to bring their action within the 
purview of rule 1, part I, schedule V (see Rogers on Election, vol. II, 
page 269, edition 1928) . On this point it is instructive to see what Coleridge 
J., says in a similar case — Henslow vs, Fawcett, 3 Ad. and Ellis, page 51 at 
page 58 : '' It is true that this is a statute highly penal, yet in construing 
penal statutes we must not b3^ refining, defeat the obvious intention of the 
legislature. The question here is as to the meaning of the word 
^ corrupt My brother Storks argues as if corrupting and procuring to 
vote or forbear to vote were the same thing. Sulston vs. Norton (3 Burr., 
123o) distinctly shows that it is not so, and that a person may be guilty 
of corrupting who has not been guilty of procuring. It is not unimportant 
to look to otter circumstances which are parcel as it were, of the statutable 
provision against bribery. Now it has been decided to be immaterial 
whether the party to whom the money is given or promised vote or not 

and even whether he have or have not alright to vote It appears 

to me that the offence of corruption is complete, whenever one party 
gives or promises money for the purpose of inducing the other to vote or 
forbear from voting, and that other professedly accepts for that purpose, 
the promise or money so made or given. Thus the offence is complete 
by the one giving with such intention and the other professedly accepting 
with such intention. He who gives under these circumstances and wdth 
this purpose appears to me to be corrupt and he who accepts, to be 
corrupted, ■within the meaning of this Act.” We accept the pruiciple 
of this decision and applying it to the facts of this case, we find that 
the corrupt practice was complete when the respondents promised 
Mr. Bhatt Rs. 5,000 with the intention of inducing him to withdraw 
from the contest and he accepted it professedly with that intention, 
irrespective of the question whether under the rules he could or could not 
have withdrawn at that stage. 

We have not till tliis moment mentioned the fact that respondent 2 
is not a novice at the game of buying off rivals. He has admitted before 
us that at the prior election in March, 1930 he paid one of his rivals 
Rs. 750 and the other Rs. 1,000 to withdraw from the contest and they 
withdrew and he was elected. This expense was not, of course, shown 
in his return of election expenses and although he stated that he had 
spoken about the payment to Mr. Domingo, an ofEcer connected with 
the election branch in the Collector’s ofSce, no action seems to have been 
taken against him. This fact was brought out in his cross-examination ; 
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a question to that effect was put by petitioner's learned Counsel and 
objected to by respondent 2's learned Counsel. The Commissioners 
allowed it to be put having regard to section 146(3) of the Evidence Act 
Respondent 2's learned attorney has asked us to grant a certificate of 
indemnity under section 8 (1) (ii), part II of Act XXXIX of 1920. 
We are of opinion that as he has answered truly all questions which 
in this respect he was bound to answer, ^such a certificate of indemnity 
in respect of that action which is likely to incriminate him and expose 
him to a penalty may be granted and we accordingly grant it. As it 
was prominently brought to our notice, we could not keep it back and 
had to embody it in our report. 

This also is a proper place in the report to record the action of 
respondent 1. It seems one of his relatives who had been working for 
him had employed a man, one Ratanlal A. Mehta by name, for purposes 
of his election. He sent notices to respondent 1 to be paid the balance 
of his remuneration. Respondent I did not pay but sent on the notices 
to his relative, who according to him must have paid Ratanlal, and there- 
after no further notices were sent to him. He has not paid tliat relative, 
but according to rule 19(2) (part K of form V) such expenses have to be 
shown in the return of election expenses. That he has not shown in 
his return is admitted and he gives two Reasons for the omission : (1) that 
he did not know that any such expenses have to be shown in the return, 
and (2) that he got the notices long after he sent in the return of expenses. 
As the petition before us does not charge respondent 1 with any corrupt 
practice in that connection we merely record the fact in our report. 
We find therefore that the respondents have failed to make out the 
case set out in their written statements. 

It was alternatively argued on behalf of the petitioner that if on 
the facts disclosed at the trial a corrupt practice under schedule Y, 
part I, rule 1(a) cannot be found to be proved but one under rule 1(6) 
found to be proved, i.e, a promise of any gratification to a candidate as 
a reward for having withdrawn, then a finding should be given accordingly. 
A Privy Council ruling — ^L.R. 7 I.A., page 240 — Rajroop vs. Abul was cited 
in support. Really speaking on the above findings no occasion for 
considering the question arises. But aU the same we would point out 
that rule 33(2) requires fuU particulars of each corrupt practice and the 
date and place of commission thereof to be set out in the petition and if 
any amendment is desired on account of any omission, then it should be 
appHed for under sub-rule (3) and unless that is done, it would not be 
proper to change one corrupt practice into another. 

We have now to consider the cases of Mr. Bhatt and Dhasha Cawasji 
under rule 47 (a), (6) and record a findiug whether a corrupt practice 
has been proved to have been committed by Mr. Bhatt who was a 
candidate and the nature of such corrupt practice, and whether Dinsha 
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Cawasji is proved at the inquiry to have been guilty of any corrupt 
practice and the nature of such practice, with any r^ommendation w^e 
may desire to make for the exemption of the latter fromrthe disqualifica- 
tions incurred by him under the rules. Both of them were given an 
opportunity to show cause why their names be not so recorded in the 
report. As for Mr. Dinsha Cawasji, it follows from the above findings 
that he has been guilty of the ;?ommission of the same corrupt practice 
as respondents 1 and 2 under schedule V, part II, rule 1, viz. making an 
offer or promise of a gratification to a candidate with the object of inducing 
him to withdraw from being a candidate at an election. He has furnished 
us with a written statement explaining his conduct, but we are not 
satisfied with it and record our finding as above. 

As for Mr. Bhatt, he too has given a written explanation in which he 
says that some one from the crowd told him that he w^as making a sacrifice 
by withdrawing and so respondent 1 was also asked to make some 
sacrifice and that he had agreed to pay Rs. 5,000 to charity and then 
an arrangement was arrived at to write out a letter to that effect ; that 
he did not Tpthdraw because of the letter but because of what was happen- 
ing outside the Town Hall ; that as the suggestion for charity came 
accidentally, he thought a good purpose was going to be benefited and 
adopted it. The contents of fhe letter however, belie this piece of 
specious pleading. The letter distinctly says, if you immediately with- 
draw we the signatories will pay you Rs. 5,000. Broadly speaking, 
his case stands or falls with that of the respondents. If they promised 
him a gratification for inducing him to withdraw his candidature and if 
he accepted it and so withdrew, then he would be guilty under schedule V, 
part II, rule 3(6) of the rules. The learned Counsel who appeared for 
him divided his argument into two parts — one on a point of law and 
the other on facts. On the point of law he argued in common with the 
arguments of the learned Counsel for both respondents that once a 
candidate has failed to withdraw in the manner and within the time 
specified in sub -rule (8) of rule II, it was not open to him to withdraw 
thereafter. The question has already been disposed of by us in the 
earlier part of our report. 

It is further argued that IMr. Bhatt’s action would merely amount to- 
an attempt (an unauthorized attempt) to withdraw and that such an 
"'attempt'’ was not made penal by schedule V, part II, rule 3, just as it 
is made an offence by section 511 of the Indian Penal Code. We have 
already said that we do not accept his contention about the withdrawal 
being invalid and therefore there is no need to deal with this part of his 
contention. But, if it were necessary, we would refer in this connection 
to the following observations (at page 57) of Patterson J., in Henslow vs, 
Fawcett cited before. The corruption is complete without the vote 
being given ", i.e. in this case the corruption is complete without 
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Mr. Bliatt -withdrawing. Coleridge J.’s observations go further and are 
to the effect that if the acceptor of the offer does not possess the right 
to vote and sfill professes to accept it, as such, the corruption is com- 
plete, i.e. in this case even though Mr. Bhatt did not possess the right to 
withdraw, and that, as his learned Counsel says, he has the right to come 
back at 2-30 p.m. and claim a polling of the votes m his favour as a con- 
tinuing candidate, the corruption was complete the moment he accepted 
the offer which he did (1) by delivering exhibit B to the Collector, and 
(2) by going away from the Town Hall. It is true that the rules do not 
make a specific provision for such a withdrawal, but on the other hand 
they do not prohibit a candidate from withdrawing at any time after 
the date of scrutiny if he desires so to do. 

As to facts, it is argued on the evidence that there is really nothing 
against Mr. Bhatt. It is argued that Mr. Pandit, his own friend and 
helper, should not be believed, that respondent 1 when he says that 
Mr. Bhatt himself told Mr. Pandit to reduce the arrangement to writing 
should not be believed as he said so to save his own skin. Some capital 
is made out of the fact by his learned Counsel that m the prgss statement 
he published that very evening IVIr. Bhatt says nothing about this arrange- 
ment and that therefore he could not have had any such intention as is 
now attributed to him. We think that*he studiously avoided all reference 
to it in order to show to the public that he was moved merely by the 
sufferings of the people and by nothing else. Exhibit A cannot be a 
false record of the arrangement, if Mr. Bhatt asked Mr. Pandit to write 
it out. Then it is said that Mr. Bhatt being a rich man would not stoop 
to commit a corrupt practice for the sake of Rs. 5,000. But what if he 
thought that thereby he was benefiting some charity or other without 
his having to spend a single pie ? In that respect his case is very similar 
to that cited by the learned Advocate- General's representative, 
Mr. Billimoria — Imperator vs. Ajp^aji — ^I.L.R. 21 Bom., page 517. There, 
the Mahars of a certam viUage who had been suspended from their office 
attended a meeting held at the house of their Patel, at which the Patel 
was present and agreed to pay a sum of Rs. 300 towards the repair of 
the village temple (and not to the Patel), if they were restored to office, 
and it was held ^hat the Patel had committed an offence under section 161 
of the Indian Penal Code. The observations of Macleod, C.J., at pages 
543-44 in the case of Emperoy^ vs. Amiruddin, 24 Bom. Law Reporter, page 
534, are also apposite and instructive. We may say that the intention or 
motive of the signatories in promising the amount to Mr. Bhatt was to 
get him out of the way and to avoid trouble as recited in exhibit A. 
Mr. BhatUs intention or motive was to earn some money for a charity 
and thereby secure a sort of gratification for himself — ^a something which 
would please him — by becoming the instrument of benefiting a charity of 
his choice. 
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We report therefore that in our opinion the election of the respon- 
dents 1 and 2 has been induced by a corrupt practice and that the result 
of the election has been materiaU}^ affected by a corrupt practice, viz. 
that respondents 1 and 2 induced Mr. Eamchandra M. Bhatt to withdraw 
from being a candidate by offering or promising to pay to him Rs. 5,000 to 
be paid to charity, and that their election is void — ^rule 14 (1) (a). We 
further record under rule 47(a) in our report a finding that a corrupt 
practice has been proved to have been committed by Mr. Ramchandra 
M. Bhatt and the nature of such practice is such as is set out in schedule V, 
part II, rule 3(a) to wit, that he being a candidate agree to receive a 
gratification as a motive to withdraw from being a candidate at the 
election ; and also a further finding that Mr. Dinsha Cawasji has been 
proved at the inquiry to have been guilty of a corrupt practice and the 
nature of such corrupt practice is such as is set out in schedule V, part II, 
rule 1, — ^to wit, that he not being a candidate, committed the corrupt 
practice of promising a gratification to a candidate, viz. Mr. Ramchandra 
M. Bhatt, with the object of inducing him to withdraw from being a 
candidate and- we do not recommend that he be exempted from the dis- 
qualification he has incurred in that connection under rule 5(3). 

As for costs, our recommendation is that aU costs of and incidental 
to the setting up of the commissicSn be in the first instance recovered by 
Government from the petitioner and that the same be retained out of the 
amoimt deposited by him and the balance remaining thereafter be 
recovered from him personally. That the same, i.e. costs of and incidental 
to the setting up of the commission be paid by respondents 1 and 2 to 
the petitioner and that respondent 2, if he pays the whole amount to the 
petitioner, do recover four-fifths of the same from respondent 1. We 
further recommend that the petitioner do recover a sum of Rs. 4,000 
for his costs from the respondents and that respondent 2, if he pays the 
whole amount to the petitioner, do recover four-fifths of the same from 
respondent 1 ; and we farther recommend that the Advocate-General do 
recover Rs. 800 for his costs from the respondents and that if respondent 
2 pays the above amount he do recover four-fifths of the same from 
respondent 1. Respondents 1 and 2 will bear their own costs. 



CASE No. XXVI 

Bombay Central Division (M.R.) 

(Indian Legislative Assembly.) 


Hooseinbhoy Abdoolabhoy Lalljee 

versm 

Ahmed Ebbahim Haboon Jaefeb . . 
A. M. Qxjbaishi 
^Mahomed Hasham Moledina 
Kazi Abdul HAivnu 



1935 


Petitioner, 


Respondents. 



The electoral roll as amended by orders of the revising authority is 
final and conclusive against an election inquiry tribunal. The errors in 
it must stand. 

Law of agency discussed. 

Criticism of political conduct must be distinguished from imputation 
against private conduct. There may be a statement of fact which is 
not an inference from the pubHc acts of the person criticized. 
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Apart from a dispute as to the age of the respondent no. 1, the 
grounds on which his election was impugned were two-fold. First, that 
he was not qualified as an elector for the constituency, because he was 
not assessed to income-tax in the financial year preceding that in which 
the publication of the electoral roll took place. It was contended that 
the electoral roU was conclusive, not onlj^ against the returning officer, 
but also against the election inquiry tribunal. 

Secondly, petitioner alleged the commission of three corrupt practices : 
(1) publication of false statements, (2) one case of personation, and (3) 
the issue of circulars and a poster without the name of the publisher. 

The following are extracts from a lengthy report : — 

It is contended on behalf of respondent no. 1 that the electoral roll 
is conclusive not only against the returning officer but also on the election 
inquiry tribunal, and that it is not permissible for the latter to go into 
the question of the qualification based on clause {d) of rule 6 of part II 
of schedule II. Rule 7 refers to the disqualifications to which a person 
must not be subject in order to be entitled to have his name entered 
on the electoral roll. Rule 8 relates to qualifications including sub-rule 
(1) (iii) (c) and is to be read with clause (d) of rule 6 of part II 
of schedule II. 

It appears that after the publication of the electoral roll in which 
the name of respondent no. 1 was entered at serial no. 15 Poona Canton- 
ment, an application (exhibit 109) was made on 24th July, 1934 by 
Moledina respondent no. 3 to the Judge of the court of SmaU Causes, 
Poona, who was the revising authority under regulation 4(1) read with 
rule 9, sub-rule (2) (5). The revising authority rejected the application 
on the ground that the objection based on non- assessment to income-tax 
in the year 1933-34 was not made in the prescribed manner under 
regulation 3, sub -regulation (2) as it did not specify the evidence which 
the applicant intended to lead, and therefore the objection not being 
lodged in the prescribed manner should be rejected under regulation 3, 
sub-regulation (4). We cannot go into the question of the soundness of 
the grounds of the decision of the revising authority. Where a certain 
authority is clothed with power finally to decide a certain matter, it has 
unfettered jurisdiction to decide the matter, which is entirely indepen- 
dent of the manner of its exercise and involves the power to decide either 
way rightly or wrongly on the facts presented before it. See Malharjun 
vs, Narhari, I.L.R. 25 Bom. 337 at page 347 P.C. 

Under regulation 5, part II the Collector shall make an amended 
roil in accordance with the orders passed by the revising authority 
under the preceding regulation no. 4. Regulation 6 lays down that the 
electoral roll of any constituency as amended shall be conclusive evidence 
for the purpose of determining whether such a person is an elector in 
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such constituency. We are unable to accede to the contention on behalf 
of the petitioner that the electoral roll is conclusive only against the 
returning officer and not against the election inquiry tribunal. Rule 9, 
sub-rule (3) of the electoral rules lays down that the orders made by the 
revising authority shall be final, and the electoral roU shall be amended in 
accordance therewith and shall be republished. Sub-rule (6) lays down 
that any person may apply to ^ch authority as may be appointed in this 
behalf by the Governor -General for the amendment of the electoral roU. 
The election inquiry tribunal is not such an authority. The electoral 
roll can be amended by an application to the revising authority under 
rule 9, sub-rule (3) or to the authority appointed by the Governor-General 
under sub-rule (6). Otherwise it is conclusive. When a statute creates 
a right not existing at common law and prescribes a particular remedy 
for its enforcement, then that remedy alone must be followed : per 
Willis, J., in Wolverhampton Water Worhs Co, vs. Hawhes Ford (1859), 
6 C.B.N.S. 336 ; Chunilal vs. Ahmedabad Municipality, 13 Bom. L.R. 958 
at page 960. 

We tlnnk therefore that the rules and regulations contemplate that 
the electoral roll shall be conclusive not only on the returning officer 
but also on the election inquiry tribunal. Regulation 6 is quite clear and 
lays down that the electoral roU shaU be conclusive evidence for the 
purpose of determining whether any person is an elector in such con- 
stituency. In Stowe vs. Joliffe (L.R. 9 C.P. 734) it was held that the 
register (electoral roll) is conclusive not only on the returning officer but 
also on every tribunal which has to inquire into elections, except only 
in the case of persons prohibited from voting any statute or by the 
common law of Parhament. See Halsbury’s Laws of England, 1st ed., 
voL XII, paragraph 886. The same view is accepted in the Pembroke 
BorougJie case, 5 O'M. & H., 135. When it is said that a register is 
to be conclusive, what is meant is that the errors in it, if any, must 
stand. The same view is taken in Central Provinces Legislative Council, 
C.P. Commerce and Industry constituency in the petition of Seth 
Mathradas vs. D. LaxmiNarain (see page 288), where it was held, foUowlng 
the judgment in the Pembroke Borough's case, 5 O’M. & H., 135 at page 142 
that the electoral roU is final and conclusive as to qualifications, and not as 
to disqualifications, i.e. it does not entitle any one to vote who is suffer- 
ing under a statutory disabiUty. This view is consistent with the opinion 
expressed in other election inquiry cases. See the North Bhagalpur 
case (see page 165), the Purn&x case (see page 592), Rawalpindi and 
Lahore Divisions (see page 611), Kistna no. 1 (see page 454). The same 
view is adopted by Hammond in his book “The Indian Candidate and 
Returning Officer ”, pages 19 to 22, where it is observed “ An elector is a 
person whose name rightly or wrongly is on the electoral register. He 
should possess certain qualifications. Even if he does not and hist name is 
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on the register, his vote is good. The vote of certain persons, however, 
who definitely are disqualified by these rules, even if their names are on 
the electoral register, might not be refused by a presiding officer but 
would be rejected on scrutim/ during the trial of an election petition.’’ 
The other rules and regulations lead to the same inference. Part III, 
regulation 3 (1) (i and ii) shows that the returning officer may refuse 
nomination on the ground (1) that the (^ndidate is ineligible for election 
under rule 5 or rule 6 (ii) that a proposer or seconder is disqualified from 
subscribing a nomination paper under sub-rule (4) of rule 11. So also 
the same regulation 3, sub-regulation (2) (a) lays down that the production 
of any certified copy of an entry made in the electoral roll of any con- 
stituency shall be conclusive evidence of the right of any elector named 
in the entry to stand for election or to subscribe a nomination paper, as 
the case may be, unless it is proved that the candidate is disqualified 
under rule 5 or rule 6 or, as the case may be, that the proposer or seconder 
is disqualified under sub-rule (4) of rule 11 (read with rule 7). It would 
thus appear that the question of disqualifications can be inquired into, 
but not of qualifications as to which the electoral roll of any constituency 
is declared to be conclusive for determining whether a person is an 
elector in such constituency. See regqjiation 6, part II. It is therefore 
permissible for the election inquiry tribunal to go into the question of 
disqualification of respondent no. 1, Ahmed under rule o, sub-rule (1) (/), 
but not into the question of qualification under rule 8, sub-rule (1) (iii) 
(c) read with regulation 6(d) of part II of schedule II, as to which the 
electoral roU is conclusive. 

It is contended, however, that under rule 42 and rule 44(c) if the 
result of the election has been materially affected by any non-compliance 
with the provisions of the Act and the rules and regulations thereunder 
the election of the returned candidate shall be void, and therefore if 
there is a non-compliance with the provisions of rule 8, sub-rule (1) (iii) 
(c) read with schedule II, part II, paragraph 6(d), the election tribunal 
has jurisdiction to declare the election void. But rule 42 and 44 do not 
override but are subject to the express provisions of rule 9(3} and 
regulation 6, part II, which clothe the electoral roll with the character 
of conclusiveness for determining whether any person is an elector, i.e^ 
has the qualifications laid down by the rules and regulations for being 
an elector. 

We think therefore that it is not necessary to go into the question 
whether respondent no. 1 has the qualification that he was assessed to 
income-tax in the year 1933-34 for the purpose of being enrolled on the 
electoral roll. If, however, it is necessary to express any opinion on 
this point, it is clear that respondent no. 1 was assessed to income-tax 
for the year 1933-34 and also paid it. The proviso to section 34, Indian 
Income-Tax Act, XI of 1922, clearly suggests that subsequent assessment 
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to income-tax relates back to the year 1933-34. The charge of income- 
tax is regulated by section 3 of the said Act. It is pertinent to observe 
that in that section the charge is referred to as '' for the "year ” and not 
in the year If, however, it is necessary that the notice of assessment 
must have been issued in the year 1933-34, it must be held that respon- 
dent no. 1 was not assessed to income-tax in the year 1933-34. We 
would, however, suggest that theTwords for ’’ or in respect of ” should 
be substituted for the word in ’’ appearing before the words the 
financial year ” in clause {d) of paragraph 6 of part II of schedule II. 
Even though respondent no. 1 was assessed to income-tax for the year 
preceding the publication of the roll and actually paid it, the ambiguity 
of the expression in the year ” has given rise to the contention urged 
on behalf of the petitioner. 

Our findings are that the electoral roll is conclusive as to the quali- 
fication of respondent no. 1 as an elector and therefore he was duly 
qualified as an elector. 

The next questions arising for consideration are whether the election 
of respondent no. 1 has been procured or induced by any of the corrupt 
practices referred to in paragraph 10 of the petition as per particulars 
stated m lists I to III annexed to,, the petition, and whether the result of 
the election has been materially affected by any of the corrupt practices 
above referred to, and whether the election of respondent no. 1 is void. 
In paragraph 10 of the petition the petitioner has alleged that the respon- 
dent no. 1 has been guilty of every form of corrupt practice mentioned in 
the section, and in the lists he has given particulars of the said corrupt 
practices. Before us he has confined his evidence to three allegations of 
corrupt practices : (1) publication of false statements by dissemination 
of the leaflets, exhibit 161 printed at Samartha Press, Faizpur, exhibit 162 
printed at Samartha Electric Press, Dhulia, and exhibit 163 printed at 
Loksevak Press, Bhusaval, which were reasonably calculated to pre- 
judice the prospects of the petitioner’s election, (2) personation by Abdul 
Gaffur Golandaj (exhibit 312), who was not entitled to vote at Malegaon 
on the ground that he was not an income-tax payer, of another person of 
the same name Abdul Gaffur Sait (exhibit 316) who was so entitled, (3) 
issuing of circulars (exhibits 230-A, 235-A and 251) and the poster 
(exhibit 237) without the name of respondent no. 1 as the publisher. 

With regard to exhibit 161 printed at Eaizpur it appears from the 
evidence of Kuikami (exhibit 170) that Nur Mahomed gave an order 
for printing 4,000 copies at his press on the 7th of November and delivery 
was taken on behalf of Nur Mahomed on the 7th by Mahomed Hussein 
Budhan, who is the cousin of Nur Mahomed. The second lot of 2,000 
copies was dehvered on the 8th November to one Nurkhan Abbas whose 
signature appears to be as that of Munkhan. An order for 2,000 more 
copies was given which were delivered on the 10th to a person who has 
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not signed the delivery book. But payment in respect of these 6.000 
copies was made by Nur Mahomed who had already given an order for 
printing an appeal in favour of respondent no. 1, exhibit 165, which 
consists of the printed matter of exhibit 172 and the signatures on 
exhibit 173. One of the signatories to this appeal is Nur Mahomed 
liimself. He paid Rs. 20 in respect of the costs of printing of which 
Rs. 18 were credited for the first job^of prmtmg the appeal leaflet, 
exliibit 165 and Rs. 2 were credited to his accoimt ui respect of the 
second job of printing the Koran leaflet, exhibit 161. 

Nur Mahomed in his evidence (exhibit 401) produced duplicates of 
the receipts (exhibits 404 and 405) and wanted the court to beheve that 
he had paid in fact Rs. 20-12-0, of which Rs. IS were paid in respect of 
exhibit 165 and Rs. 2-12-0 were paid in respect of the cost of printing his 
visiting cards and that nothing at ail had been paid by him in respect of 
printing, exhibit 161. It would appear from exhibit 416 that the original 
account-books show that Rs. 20 and not Rs. 20-12-0 were paid by him 
on the 25th March, 1935. It appears clear that exhibit 405 is in respect 
of bill no. 436 for work done some months before, whereas* exhibit 404 
referred to bill no. 5 in respect of the work done on or about the 7th 
November. 

It appears clearly that Nui* Mahomed paid Rs. 20 in respect of the 
printing of exhibits 165 and 161 and not Rs. 20-12-0 as alleged by him 
in his evidence. It is also clear from the evidence that Nur Mahomed 
was working for Ahmed. It appears from the photograph (exhibit 346) 
that he attended to party given by respondent no. 1 to His Excellency 
Sir Eredrick Sykes and stood just near Ahmed's brother Ismail. He 
signed, exhibit 165, the appeal, in favour of respondent no. 1 which he 
got printed at the Samartha Press, Eaizpur. He tried to explain his 
conduct in signing exhibit 165 by suggesting that he signed it in his 
capacity as the president of the Anjumane-Navjawanane-Islam 
because though he was working for Dr, Hamid he was overruled by the 
majority of the association and was compelled to sign it. The resolution 
of the association which he promised to produce is not forthcoming. His 
explanation therefore is in our opinion unreliable. Unless Nur Mahomed 
and respondent •no. 1 were on the best of terms, it is not likely that 
Abdul Razak would depose that they both came together to him to get 
exhibit 163 printed at Bhusaval, even though Abdul Razak may have 
invented the story. 

Nur Mahomed in his evidence could not deny that he gave an order 
for printing 6,000 copies of exhibit 174, the same as exhibit 161, because 
his signature appears on exhibit 174, but he falsely stated that he got 
it printed in the interest of Dr, Hamid. 

“ Agent is defined in rule 30(a). ‘ Agent ' includes an election 

agent and any person who is held by Commissioners to have acted as an 
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agent in connection with an election with the knowledge or consent of 
the candidate.’’ The law of agency in election has long been held in 
England to go much further than the ordinary law of principal and agent. 
A candidate is responsible generally for the actions of those who to his 
knowledge for the purpose of promoting an election canvass and do 
such other things as may tend to promote his election, provided that the 
candidate or his authorized ag^it has reasonable knowledge that these 
persons are so acting with that object. According to Halsbury’s Laws 
of England, 2nd edition, vol. XII, paragraph 501, page 245, A candi- 
date’s liability under the parliamentary common law of agency depends 
upon a peculiar principle special to this matter and distinct from the 
prmciples prevailing in criminal or civil law of agency. The candidate's 
liability under this principle may extend to the acts of every person who 
is de facto a member of the staff which is conducting the election and 
whose services are directly or indirectly recognized or made use of by the 
candidate or his election agent, whether such person be paid or unpaid.'’ 
Reference may be made to the law of Parliamentary Elections and 
Election Petitions by Hugh Fraser, 3rd edition, page 73, where it is 
laid down : That is putting it into a very simple form, but with 

regard to election law the matter goes a great deal further, because a 
number of persons are employed for the 'purpose of promoting an election 
who are not only not authorized to do corrupt acts, but who are expressly 
enjoined to abstain from doing them, nevertheless the law says that if a 
man chooses to allow a number of people to go about canvassing for 
him, to issue placards, to form a committee for his election, and to do 
things of that sort, he must, to use a colloquial expression, take the 
bad with the good. He cannot avail himself of these people’s acts for the 
purpose of promoting his election, and then turn his back, or sit quietly 
by, and let them corrupt the constituency.” 

It appears clear from the other evidence in the case and the circum- 
stantial evidence referred to above that the leaflet exhibit 161 was got 
printed by Nur Mahomed for or on behalf of Ahmed, respondent no. 1. 
Rule 4 of part I, schedule V, relates to the publication by a candidate 
or his agent of any statement of fact which is false and which he either 
believes to be false or does not believe to be true, ii5 relation to the 
personal character or conduct of any candidate, which statement is 
reasonably calculated to prejudice the prospects of such candidate’s 
election. 

It is contended on behalf of respondent no. 1, that exhibit 161, 
does not come within the mischief aimed at by rule 4, part I of schedule V, 
as it is not a statement of fact in relation to the personal character or 
conduct of the petitioner and that it was not reasonably calculated to 
prejudice the prospects of the petitioner’s election. The relevant portion 
of exhibit 161 runs as follows : — • 
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'' Just consider and realize. From a perusal of ' Parchaj'e-Izliare- 
Haqfqat ’ (i e. paper disclosing the facts) it is clear that 
Hooseinblioy Lalljee does not believe in the Koran. When 
such a representative does not believe in the rules relating 
to the duties of (enjomed by) Islam, he goes against the 
Muslim opinion and acts against (the interests of) the 
Muslims. By going to the» Assembly vdiat service can he 
render to the Muslims Our request to the Bohra brethren 
is that (since) you too are believers in the Koran and 
(since) you ought to support a person tvho is a neighbour 
and a believer in the Koran, the ' Hadis ’ (the traditions ) 
and the ' fiqah ’ (theology) and who can safeguard the 
rights of the Muslims.’’ 

It k contended on behalf of respondent no. 1 that this is a statement of 
opinion and not a statement of fact. Further it is urged that it is not 
an imputation against the veracity or the honour of the petitioner and 
therefore it is not in relation to the personal character or conduct of the 
petitioner. It- has been made clear to us by Mr. Abhyankar bn behalf of 
respondent no. 1 that he does not contend that the statement that 
Husseinbhoy Lalljee does not believe in^the Koran is not false 

The leaflet ‘‘ Parchaye-Izhare-Haqiqat ", exliibit 164, deals with the 
public acts of Husseinbhoy and is a criticism against liis political conduct 
as distinguished from private conduct. Such a criticism is permissible 
in an electioneering campaign, but it does not contain any reference to 
the non-behef of Husseinbhoy Lalljee in the Koran. The statement in 
the first paragraph of exhibit 161 is doubly false. In the ‘‘Ptirchave- 
Izhare-Haqiqat ” there is no reference to Husseinbhoy ‘s non-belief in 
the Koran, and the statement that Husseinbhoy does not believe in the 
Koran is not alleged by respondent no. 1 to be true. There is clear 
evidence on the record that the statement is false. In om^ opinion it is 
a statement relating to the personal character and conduct of the candi- 
date. The authorities relied on behalf of respondent no. 1 in West Goast 
andNilgiri case (see page 713) Sind AJimednagar District case (seepage 34), 
do not in our opinion apply to the facts of the present case, for the 
impugned statement in exhibit 161 is not a matter of opinion but is a 
statement of fact. The decision of the election tribunal in the TirJiut 
Division case (1935), (see page 680), does not apply to the facts of the 
present case. In that case reference in the leaflets was made to the 
public acts of Moulvi Abdul Hamid Khan and an inference was drawn 
from those acts that he was '' a disgrace to Islam ” and '' a rebel against 
Islam ”, and therefore it was held that the false statements in that case 
were not in relation to the personal character of the candidate. 

In the present ease it 'is asserted in the leaflet (exhibit 161) that 
Husseinbhoy does not believe in the Koran. It is a statement of fact 
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and not an inference from the public acts of the petitioner. The only 
basis on which reliance is placed in exliibit 161 is tile Izhare Haqiqat 
from which no such inference can arise. The statement that a candidate 
in a Muhammadan constituency does not believe in the Koran contains 
the innuendo that though the candidate does not believe in the Koran 
and is not a Muhammadan, he is prepared to stand as a candidate and 
impose upon the Muhammadaiv members of the constituency. Such a 
statement in our opinion is a statement of fact in relation to the personal 
character and conduct of the candidate. The subsequent sentences in 
exhibit 161 set out above lend support to this finding. 

It is obvious that in a Muhammadan constituency a false statement of 
fact that a candidate does not believe in the Koran is reasonably cal- 
culated to prejudice the prospects of such candidate’s election. The 
remarks of Baron Pallock in Sunderland's case 1896, 5 O'M. &: H., 62 
are apposite to the facts of the present case and run as follows : — 

Any false statement, whether charging dishonesty or merely 
bringing a man into contempt, if it affects, or is calculated to affect, 
the election, comes within this Act. I would give two illustrations that 
have occurred to my mind as showing the meaning of this. Some 
perfectly innocent acts may be done by^ people, and yet they may come, 
if they are stated to be done in this way, within the Act. Supposing 
any gentleman in a county constituency was to say of his adversary that 
he had shot a fox, and he said it for the purpose of working upon the 
minds of the constituency during an election, that would certainly come 
within the meaning of the Act. Again, if any person m a constituency 
where one of the members was a temperance man, were to say that he 
had seen him drinking a glass of sherry — a perfectly innocent act — that 
would also bring him within the Act.” 

The evidence on record clearly shows that the leaflet, exhibit 161, 
did as a matter of fact prejudice the prospects of the candidate’s election. 
We are not concerned with the effects of the leaflet, but we have to consider 
whether the leaflet, exhibit 161, was reasonably calculated to prejudice the 
prospects of such candidate’s election, and we have no doubt that the 
leaflet, exhibit 161, comes within rule 4, part I of schedule Y. 

It is however contended on behalf of respondent no. 1 that 
Husseinbhoy issued many pamphlets in order to counteract the effect 
of the leaflet, exhibit 161. But even if it be held that he succeeded in 
counteracting the effect of the leaflet, exhibit 161, we are concerned 
under rule 4 with the intention of the publication of the leaflet and not 
with its result. And we have no doubt on the evidence and the circum- 
stances disclosed in the case that the leaflet (exhibit 161) which was 
printed at Faizpur by Nur Mahomed for and on behalf of Ahmed respon- 
dent no. 1 offends against rule 4, part I in schedule V. 
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The next question is whether there is sufficient evidence in the case 
to connect Ahmed, respondent no. I with the publication of this leaflet 
(exhibit 161). "This fact is sought to be proved by the petitioner b^^ 
producing the evidence of several persons from the different centres who 
depose that the workers of Ahmed respondent no. 1 were seen distributing 
the leaflets, and some of the witnesses depose that they received packets 
containing the leaflet, exhibit 161, printed at Faizpur from Ahmed, res- 
pondent no. 1 which were posted from Poona on the 10th and 11th 
of November. 

We have therefore come to the conclusion that Ahmed respondent 
no. 1 is not only responsible for the printing of exhibit 161 at the Samartha 
Press, Faizpur through Nur Mahomed but also that it was published by 
him by disseminating it by post in packets to the voters in the Central 
Division. We have already held that the dissemination of exhibit 161 
amounted to a publication of a statement of fact which was false, relating to 
the personal character and conduct of the petitioner, which statement was 
reasonably calculated to prejudice the prospects of the petitioner’s election. 

The second allegation of corrupt practice is in relatioh to the per- 
sonation by Abdul Gaffur Golandaj (exhibit 312) who it is alleged was 
not entitled to vote at Malegaon as Jie was not an income-tax payer, 
and still he had applied for a voting paper in the name of Abdul Gafur 
Sait (exhibit 316) who was really entitled to vote as he was an income- 
tax payer. Abdul Razak (exhibit 313) for the petitioner stated that 
Abdul Gaffur Golandaj (exhibit 312) came to the polling station accom- 
panied by Abdul Razak, the agent of Ahmed Sait, that Mahbubkhan the 
agent of Dr. Hamid objected to the voting of Abdul Gaffur Golandaj 
(exhibit 312), and that the real voter Abdul Gafur Sait came sub- 
sequently and his vote was recorded as a tendered vote. He is corro- 
borated on this point by Abdul Gafur Sait (exhibit 316). It appears 
that Abdul Gafur Sait paid the income-tax in Margashirsha in the Samvat 
year 1990 and the income-tax was assessed on five persons who were 
partners of the family business. The partners of the family partnership 
named by him and who were assessed to income-tax were Abdul Haji 
Hamid Khudaljax, himself, Mahomed Hamid Abdul Hamid, Mahomed 
Yasin Abdul Hamid and Abdul Khaliq Abdul Hamid. It appears from 
the electoral roll of the Malegaon municipality (exhibit 315) that all the 
five persons are on the electoral roll. It therefore follows that Abdul 
Gaffur Golandaj (exhibit 312) who had ceased to pay the income-tax 
some years ago was not entitled to vote at the election and that Abdul 
Gafur Sait (exhibit 316) was entitled to vote. It may therefore be said 
at first sight that when Abdul Gaffur Golandaj (exhibit 312) applied for 
a voting paper in the identical name but really in the name of Abdul 
Gafur Sait (exhibit 316) who was entitled to vote on the ground that 
he had paid income-tax, a corrupt practice of personation did really 



214 


INDIAN ELECTION CASES 


take place. But Abdul Gafifur Golandaj (exhibit 312) Avas a voter at 
the previous election in the Central Division six years ago as he had 
paid assessment at that time, and the new electoral roll -may have been 
considered by him to have been framed on the basis of the old electoral 
roll. There is reason to believe that Abdul Gahiir Golandaj might have 
been under the impression that he Avas entitled to vote in the election 
that took place in November, 1^34, for, though he had ceased to pay the 
income-Lcix the name of Abdul Gaffur was on the electoral roll. HaAdng 
regard to these circumstances we think that wc should give the benefit 
of the doubt on this question to Abdul Gaffur Golandaj (exhibit 312) 
as there is a possibility of a hoyid fide mistake on his part. We are not 
prepared to hold that the corrupt practice of personation was resorted 
to in the present case. The second allegation of corrupt practice made 
by the petitioner must therefore in our opinion be held not proved. 

The tiiird allegation of corrupt practice alleged by the petitioner 
relates to the issuing of circulars (exhibits 230- A, 235- A, 251) and the 
poster (exhibit 237) without the name of respondent no. 1 as the pubhsher. 
These exhibits are proved to have been got printed by Ahmed respondent 
no. 1 at the Chitrashala Press, Poona through Bhaldar, and they do not 
bear on their face the name and address of the publisher thereof. We, 
however, think that though the absence ^of the name of publisher comes 
technically within rule 8, part II of schedule V, the matter is a trivial 
one and we are satisfied that the election of the returned candidate has 
not been procured or induced and the result of the election has not been 
materially affected by this corrupt practice within the meaning of clause 
(a) of rule 44. Nor has the result of the election been material^ affected 
by non-compliance of the provisions of rule 8, part II, schedule V within 
the meaning of rule 44, sub-clause (1), clause (c). Further in our opinion 
the corrupt practice referred to was trivial, unimportant and limited in 
character within the meaning of clause (c) of sub-rule 2 of rule 44. 

Our finding is that the election of respondent no. 1 has been procured 
or induced by the corrupt practice falling within rule 4 of part I 
of schedule V, viz. publication by respondent no. 1 and his agents, 
by dissemination of leaflets similar to exhibit 161 printed at the Samartha 
Press, Faizpur, of a statement of fact which was false and which he 
beheved to be false, in relation to the personal character and conduct of 
the petitioner, which statement was reasonably calculated to prejudice 
the prospects of the petitioner’s election. Our finding is that the result 
of the election has been materially affected by the said corrupt practice 
referred to above and that the election of respondent no. 1 is void. 

The petitioner in his petition made a prayer for a declaration that he 
having secured the second highest number of votes was duly elected. 
We do not think, however, that he is entitled to such a declaration. 
Although our findings have resulted in rendering the election of respon- 
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dent no 1 void, it is difficult to say with certainty whether the petitioner 
or the third respondent Moledina or any other candidate would have 
been elected if xA.hmed, respondent no. 1 had not been in the field. The 
votes given to respondent no. 1 cannot be considered to have been merely 
thrown away. As a result a fresh election would be necessary. 

The result therefore is that m our opinion the election of Ahmed 
respondent no. 1 is void under rule 44. ^ As regards costs the petitioner 
has succeeded only in part. He has failed on several of the issues and 
even on the issue as to publication of false statements on which he 
has succeeded, he has failed as to the publication of the leaflets printed 
at Bhusaval and Dhulia. On the other hand much of the oral evidence 
was concerned with the point on which the petitioner has succeeded 
Therefore we propose to allow the petitioner half his costs as follows. 

The petitioner should in the first instance paj^ to Government all 
the costs of and incidental to the setting up of the tribunal, which amount 
to Rs. 8,230 and recover from respondent no. 1 one-half of the said costs, 
viz. Rs. 4,115 only. We think that the pleader's fees in this case should 
be allowed at Rs. 100 per day and assess the total pleader'« fees of the 
petitioner at Rs. 2,400. The petitioner should recover Rs. 1,200 out of 
this amount from respondent no. 1 as pleader’s fees. The petitioner 
should also recover from the said respondent Rs. 903 being half the costs 
incurred by him in payment of Bhatta to witnesses, process fee, transla- 
tion fee, etc. No order as to costs for or against the other respondents. 




CASE No. XXVII 

Bulandshahr District (East) 1921 

(UlTITED PrOYINOBS LsoifeLATIVE COUNCIL.) 


Chaudhri Ahab Singh . . . . . . Petitioner, 


versus 


Pandit Nanak Chand 


Respondent, 



Need for definite charges in particulars emphasized. Tlie “ concise 
statement of material facts ’’ cabinet dispensed with. 

An irregularity or non-compliance with the rules does not of itself 
avoid an election. It must be shown that the result of the election was 
materially affected. 
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The date of tBe election was SOtli of November, 1920. There were 
six candidates. -The result was tlie election of Pandit Naiiak Chand who 
received 4,324 votes. Next to liim came Chaudhri Amar Singh, R.B., 
who received 4,081 votes. No other candidate received so man 7 as 
1,200 votes. Amar Singh filed his petition on the 11th December, 1920. 

On the application of the respondent^ we struck out paragraphs 3, 4 
and 5 of the petition. Paragraph 3 is '' That at Malikpore and several 
other polling stations, regulations 17, clause (3), and 19 were not comphed 
with and such non-compliance materially affected the result of the said 
election This paragraph contained no statement of material fact^ 
such as is required by rule 31. Paragraph 4 is That at Sarai Chabila 
recording of votes was stopped for about half an hour in the middle on 
account of which many voters could not record their votes for want of 
time This paragraph is somewhat vague, but we would have been 
prepared to enquire into it. It was, however, withdrawn by petitioner's 
counsel. Paragraph 5 is That at several places persons applied for a 
voting paper under false personifications and were wongly Mentified 
This paragraph like paragraph 3 contains no statement of material 
facts. ^ 

We are of opinion that it would be a dangerous precedent to encourage 
any laxity wdth regard to rule 31. It was said in Worcester (1892), 
quoted in Hammond's Indian Electioneering, page 154,^ that ''To 
deliver particulars which contain nothing but the name of the candidate 
and the character of the offence suggested and leave everjdliing else in 
blank and to attempt under them to fish out some possible materials 
from w^hich the blank may be filled up is an abuse of procedure It is 
true that the word " particulars " is restricted in rule 31 to " corrupt 
practices ", and the facts alleged in paragraphs 3 and 4 are mere irregu- 
larities. But we are not prepared to dispense with the concise state- 
ment of material facts required by rule 31, and we cannot accept para- 
graph 3 as containing any statement of facts whatever. Paragraph 5 
alleges personation, which is a corrupt practice, and it gives no particular 
whatever. After striking out paragraphs 3, 4 and 5 we also struck out 
the words " and corrupt practice " from paragraph 0 because no allega- 
tion of any corrupt practices remained in the petition. 

We then proceeded to enquire into paragraph 2, which was all that 
remained of the petition. Paragraph 2 is That at the Malikpore polling 
station a quarrel ensued between the presiding officer and some of the 
voters which prevented the recording of votes from about 2 p.m. and the 
election had to be stopped altogether at 3-15 P.ivr. or about it, on account 
of which hundreds of voters had to go away without gmng their votes, 


1 First edition. 
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most of whom would have voted for the humble petitioner The 
written statement of the respondent contained an admission that the 
election had to be stopped altogether af 3-15 p.m. 'We framed the 
following two issues * — 

1. Whether at the Malikpore polling station a quarrel ensued 

between the presiding officer and some of the voters which 
prevented the recording of votes from about 2 p.m. 

2. Whether this fact, if proved, together with the admitted fact 

that the election had to be stopped altogether at 3-15 p.m. 
materially affected the result of the election ? 

The written statement also contained coujiter-allegations against the 
petitioner, but all these have disappeared. Tliose contained in para- 
graph 11 of the written statement we struck out because it was not 
relevant, as the petitioner had not claimed that he himself should be 
elected, but only that the election of Pandit Nanak Chand should be 
declared void. There remained allegations on both sides that the opposite 
party was i^sponsible for the stopping of the voting at Mahkpore. These 
allegations, however, have all been withdrawn, and we do not propose 
to say anything about them in our report, beyond stating that we are 
convinced that neither candidate was guilty of any improper behaviour 
in the matter. 

It was necessary for us to decide two points : (1) Was there a non- 

comphance with regulations as contemplated in rule 41 (1) (o) ^ (2) Was 

the result of the election materially affected by this non-compliance I 
We are of opinion that there was a non-compliance, but that the result 
of the election was not materially affected thereby. 

We pass now to the facts, and here we depend mainly on 
Mr. Eastwood’s report, exhibit 2. Mr. Eastwood was the chief polling 
officer at Malikpore. He had three colleagues. The four polling officers 
were provided with four tables, which stood in the Malikpore village school. 
They were all in the same room. Polling proceeded simultaneously for 
the United Provinces Legislative Council and for the Indian Legislative 
Assembly. Each polling officer dealt with both elections. The system 
was that the electoral roU was divided into four portions according to 
patwaris ’ circles. A certain number of these circles was allotted to each 
polhng officer. The voters were admitted at the gate of the school 
compound, where a police guard was stationed. Four pathways led 
from the gate to the four polling officers and the voters were admitted 
in batches of ten for each pathway. They left the compound by another 
exit. The hours of polling fixed by Government were 8 a.m. to 4 p.m. 
But no votes, or very few, were recorded before 9 a.m. and polling was 
slack till about 11 a.m. Polling was then brisk and by 12 o’clock the 
crowd outside the gate was getting uncontrollable. The reason for this 



BULANDSHAHR DISTRICT (EAST) 1921 


221 


was that it was a market day at Malikpore and the polling station, rather 
unfortunately, waS situated on the edge of the market, so the crowd 
outside the Mahkpore polling station was greater than at other polling 
stations. Between 12 and 2 ]Mr. Eastwood had repeatedly to go in 
person to the gate of the compound m order to regulate the admission 
of voters. This, however, caused no interruption to the voting. His 
three colleagues were sitting at their taj)les issuing voting papers, and 
he himself was always able when he came back to his table to deal with 
all the voters who had accumulated in the absence. He says I was 
always able to w’ork off the waiting list before going out again, except 
the last time At half past two the crowd got out of hand and burst 
through the gate of the school compound. Apparently they did not 
enter the school itself in large numbers for a time, but ultimately they 
did so, and to quote Mr. Eastwood’s report '' By 3 o’clock the position 
became impossible as the crowds of voters simply swamped the room and 
the presiding officers and clerks could do nothing. Every effort was 
made to clear the room, but in vain. At 3-15 p.m, I was compelled to 
stop the election proceedings • 

These are the facts. It is quite clear, and it is not denied by the 
respondent, that the regulation prescribing the hours of voting was not 
complied with. Voting ought fo have gone on till 4 o’clock. It was 
definitely stopped at 3-15. It is pretty clear that no voting at all took 
place after 3, and probably very little after half past two. For the 
purposes of our calculation we have accepted the figure 2-30 ” as the 
time when voting ceased to be possible. The figure was accepted by the 
petitioner. The respondent would prefer to call the time 3 o’clock ”, 
but we regard the report wliich was written at 3-45 p.m. on the same day 
and was signed by all four poUing officers as the best evidence on this 
point. 

We have now to form an opinion whether the result of the election 
was materially affected by this non-compliance with the rules. It was 
argued for the petitioner that he had only to show that it is possible 
that the result might have been affected. We are unable to accept this 
position. Section 42 directs us to report that the election is void if in 
our opinion the ^‘esult of the election was materially affected. It does 
not say that we are to declare the election void because the result of the 
election might conceivabh^ have been affected. In forming our opinion 
we have made use of two methods of calculation. In the first of these 
we have restricted ourselves to what took place at the Malikpore polling 
station. The total number of the electoral roll of Malikpore is 2,387. 
The total number of votes recorded is 877. There w^ere thus 1,510 voters 
who did not vote. But it is quite certain that in no circumstances would 
the whole of these voters have succeeded m recording their votes. We 
have it from Mr. Eastwood that the voters did not commence to arrive 
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till 9 A,M. and that the voting was not brisk before 11 a.m. We have 
given full weight to this evidence by reckoning the whole period from s 
to 11 A.M. as equivalent to only one hour of brisk voting. We have then 
hours from 11 a.m. to 2-30 p.m. during which voting went on as fast 
as the polling officers could deal with it. Wc reckoned this as 3} hours 
of brisk voting. Adding one hour for the period from S to 11 a.m. we 
obtained 4|- hours of brisk vofing. During that time 877 votes were 
recorded. If the poUing station had remained open for another hour 
and a half, one-third of this number of additional votes would have been 
recorded, that is 292 voters would have been able to record their votes. 
Erom this calculation it is clear that, even if the whole 1,510 voters had 
been present, the polling officers would have been quite unable to record 
so many votes. Now Nanak Chand's majority was 243, so if the whole 
292 voters had voted for Amar Singh, the result of the election would 
have been affected. But we are of opinion that it is not possible that 
he could have succeeded in polling all the remaining votes, and that no 
other candidate would have polled any. Of the 877 votes actually polled 
341 were caflst for Amar Singh and 277 for Nanak Chand. There is no 
evidence to show that this proportion would not have been maintained 
after 2-30 p.m. If it had been ^maintained the petitioner Amar Singh 
would have obtained 113 votes out oi 292. The respondent Nanak 
Chand would have obtained 92. The difference between them would 
only amount to 12 votes, which would not have wiped out the majority 
of 243. Of course these calculations are merely approximate, but the 
margin of error is not large. 

Our second calculation proceeds on a consideration of the other 
polling places of the constituency. Polling took place at 21 poUing 
stations. We have taken the total electoral roll of the whole con- 
stituency, excluding only Malikpore. The result is 20,392. In the same 
way we have taken the total number who recorded their votes, excluding 
Malikpore. The result is 9,828. We have reckoned how many persons 
would have voted at Malikpore if the voting had taken place there on 
the average of the rest of the constituency. The result is 1,144. The 
number who actually voted is 877. The munber Who were prevented 
from recording their votes would be 267. This figure is smaller than 
the first figure, which is 292, but the result is practically the same. The 
majority would have been reduced by about 21 votes. The agreement of 
these two calculations confirms us in our opinion. We believe that 
we can also explain the small difference between them. It appears 
from the report which the Collector submitted to the reforms officer 
of the provinces that actual polling took place almost exclusively between 
the hours of 10 and 3 and that very few votes indeed were recorded 
after 3-30 at the latest. The figure of 292, therefore, which assumed 
that brisk polling continued up to 4 p.m. is probably too high. 
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These two calculations are the main grounds of our opinion and 
we propose to say very Little about the rest of the evidence. We examined 
witnesses on both sides, but they said nothing which disturbs our con- 
clusion. Some of their evidence we have accepted, other parts are 
obviously biassed. It is in evidence that a number of identification slips 
were issued in respect of which no votes were recorded. Wlien a voter 
went in to the polling room he stated his name and he was then supplied 
with an identification slip. When this had been duly filled in he pre- 
sented it to the polling officer and received in exchange a voting paper. 
When the voting was interrupted, there were naturally a certain number 
of voters who held in their hands identification slips ; 69 of these have 
been produced by Sohan Lai, who was the representative at this polling 
station of the respondent ISTanak Chand. A smaller number were thrown 
on the table and were sent up to headquarters by the polling officer 
This is additional evidence, if any were wanted, that there were voters 
who were prevented from voting by the disturbance and the closing of 
the poll ; but that point is not in issue. It is also evident that a large 
proportion of these voters were Nanak Chand’s supporters, ^for other- 
wise 59 identification slips would not have found their way to the hands 
of Nanak Chand’s man. This evidence, therefore, confirms our opinion. 
We are, therefore, in a position to say Vith great confidence that the 
result of the election was not materially affected by what took place at 
Malikpore. 

We recommend that the petitioner pay respondent’s costs, which 
we have fixed at Rs. 950. 




CASE No. XXVIII 

Bulandshahr District West (N.-M.R.) V924 

(United Provinces Legislative Council.) 

• • 

Thakub Manak Singh . . . . . . Petitioner, 

versus 


(1) Lala Babu Lal 

(2) Lala Piare Lal 


Respondents, 



Admission of an eleetioQ petition by the Governor cannot be 
questioned by an election inquiry tribunal. 

A false statement which did not reflect on the personal character 
and conduct of petitioner is not a corrupt practice. 
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A PEELiMESTARY objection was taken that the election petition was 
time-barred. The Commissioners did not consider that they were com- 
petent to inquire into this point after the petition had been accepted by 
the Governor. 

A charge was made that with the connivance of respondent no. 1 
or his agent, Nawab Ahmad Sa^dd Khan of Chhatari exerted undue 
influence on his tenant voters, but no evidence was produced to that 
effect. Nor were the Commissioners prepared to accept as reliable, 
evidence adduced to prove that respondent no. 1 offered gratification 
mentioned in the petition to certain persons to induce them to exercise 
their influence on their behalf in this election. A further charge that 
respondent no. 1 secured or attempted to secure the withdrawal of res- 
pondent no. 2 from the candidature by payment or offer of Rs. 1,400 
raised an important point. It appeared that the Nawab of Chhatari 
who supported Lala Babu Lai feared that if Lala Piare Lai, who belonged 
to the same community, was to stand, the prospects of Lala Babu Lai 
would be prejudiced, and that owing to a split in the votes, 1}he return of 
Thakur Manak Singh, the swarajist candidate, might result. Under 
these circumstances, negotiations in regard to the withdrawal of Lala 
Piare Lai took place between the Nawab of Chhatari and his relative 
the Rais of Daupur, the employer of Sahgram, father of Lala Piare Lai, 
respondent no. 2. For the petitioner, three letters (exhibits 6, 7 and 8) 
were produced, which were admitted or not denied by the respondents. 
Exhibit 6 was a letter from Saligram to his son, Piare Lai, in which he 
referred to a letter from the Nawab of Chhatari to the Rais of Daupur, 
in which the Nawab stated that the amount of expenses alleged to have 
been incurred by Piare Lai seemed to be excessive and that he would 
settle the matter. Saligram thereupon asked his son to suspend ail 
canvassing and ail work m connection with his candidature. Exhibit 7 
was a copy of a letter from the Rais of Daupur in reply to one from the 
Nawab of Chhatari. The copy was made by Lala Saligram. The 
letter was dated the 4th December, 1923. After discussing the amount 
of expenses claimed by Lala Piare Lai it stated that if Rs. 1,900, the 
amount claimed, were reduced by Rs. 500, Lala Piare Lai would not 
be a loser. It appeared that this letter was a copy of the letter referred 
to in exhibit 6 as an enclosure to that letter. Exhibit 7 contained this 
sentence, '' main apne khat men pahle hi yeh Mkh chuka hun ke agar 
apke khyal men kharcha ka milna koi zaruri nahm hai, to Lala Saligram is 
nuqsan ke bardasht karne ke Hye taiyar ham For the petitioner it 
was urged that the last word of this sentence should read ^^nahin” and 
not ham Exhibit 8 purported to be a note from Hardayal Singh to 
his nephew Lala Piare Lai saying that a definite reply would be sent on 
the return of the Rao Sahib of Daupur from Chhatari. This letter was 
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not dated. Other letters were also j)roduced which the petitioner chal- 
lenged as being fabricated so as to show the letter (exhibits 0, 7 and 8) 
in harmless light. The Nawab of Chhatari was not examined nor the 
writer of the other letters. It was argued that the six letters exhibited 
disclosed that the offer to pay the election expenses of Lala Piarc Lai 
was made and accepted and that therefore the bargain was complete. 
The Commissioners did not accept tliis view. In exhibit 7 it was 
distmctly stated that, if necessary, Saligram is ready to bear the election 
expenses incurred by his son and in another letter (exhibit 11) the Nawab 
of Chhatari clearly accepts that suggestion.” 

On the oral evidence produced a s to statements made b}^ Piare Lai and 
Lala Babu Lai, the Commissioners were not inclined to place much faith. 

They report, It is true that Saligram must be regarded as, through 
his employer, somewhat imder the influence of the Nawab of Chhatari 
who supported Lala Babu Lai. But the facts as disclosed by the evidence 
seem to us to be that though the withdrawal of Lala Piare Lai may have 
been first mooted by Lala Babu Lai or his supporters, yet the cpiestion 
as to payment of his election expenses seems to have been first raised by 
Saligram. Discussion as to the amount of those expenses did certainly 
take place in correspondence between^ Saligram’s employer and the 
Nawab of Chhatari, but we cannot find that any offer or promise of 
gratification was made by Babu Lai or his agent or by any other person 
with his connivance m order to induce Piare Lai to withdraw from his 
candidature. 

We therefore decide this issue against the petitioner.” ' 

In this connection it was urged that the wording of the last sentence 
of the explanation to section 1, part I, schedule V of the electoral rules 
permits the payment by a candidate of the election expenses of another 
candidate provided that they are shown in the return of election expenses 
and that therefore a payment by Lala Babu Lai, even if proved, would 
not be iUegal. 

We admit that the wording of the explanation in question is not 
free from ambiguity, but we do not think that it could have been the 
intention of the legislature that one candidate should procure the with- 
drawal of another by payment of his election expenses. We suggest 
that this ambiguity should be removed by amendment of the rule.” 

The last charge was that respondent no. 1 published or caused to 
be published false statements of facts m relation to the personal character 
or conduct of the petitioner. 

Lala Babu Lai, respondent no. 1 on or about the 25th November, 
1923 issued a handbill in which it was stated that ” the canal rates are 
now nearly double what they forrnerly were. Even in this Thakur 
Manak Singh voted for enhancement of the rent which resulted in a very 
great burden on the tenants 



BULANDSHAHR DISTRICT WEST (N.-M.R.) 1924 229 


This statement as it stands m the handbill was held to be certainly 
false. It was proved that on the three occasions when the question of 
enhancement of irrigation rates came np before the Legislative Council, 
Thakur Manak Singh took no part in the debate or in the voting. The 
evidence showed that some 800 or 1,000 copies of the handbill were 
copied and distributed. Oral evidence was given to prove that owing 
to the distribution of this handbill several voters who had previously 
intended to vote for Thakur Manak Smgh changed their minds and voted 
for his rival. The Commissioners considered that the evidence of these 
witnesses was not reliable. They report : — 

“It seems to us doubtful how far the publication of statements m 
printed handbills is likely to influence opmion in an agricultural and 
rural constituency at the present time. Undoubtedly the question of 
irrigation rates is one that vitally affects both zamindar and tenant voters 
in the constituency. It is in evidence that Thakur Manak Singh, who 
stood for the swara] party, was supported by the local organization of 
that party and that no opportunity was lost to demonstrate that the 
statement contained in Lala Babu Lai’s handbill (exhibit 1) were in- 
correct. We are unable to accept the view of Thakur Manak Singh 
and his witnesses that the contradictions both published in print and 
made orally by his agents we?e too late to counteract the alleged effect. 
These rates had been in force since 1st April, 1923, and it is a reasonable 
assumption that the voter in Thakur Manak Smgh’s constituency knew 
the attitude towards them of their candidate too well to be influenced 
by any electioneering pamphlets. Hence we hold that the statement 
complained of is not proved to have prejudiced the prospects of Thakur 
TV Ia . -nak Singh’s election. We further hold that the statement com- 
plained of was not m relation to the petitioner’s personal character and 
conduct but rather to his character and conduct in his public capacity 
as a member of the Legislative Council. We have been referred to the 
Ballia election petition (see page 113), but the circumstances of that case 
were not similar to those of the present case. In that case the statements 
were such as seriously to affect the personal character of the petitioner. 
In the present case we do not think the statements were such as to affect 
the personal eh&racter and conduct of Thakur Manak Singh. 

“ We agree with the view of the Madras Election Commissioners in 
dealing with the West Coast and Nitgiris (see page 712), that ‘the state- 
ment that a person voted ’ (or did not vote) ‘ in a particular way is an 
assertion of historical fact, a mere setting forth of a political act in a 
person’s political career. What result that act maj’’ have had on the 
interests of constituents .... is not a question of fact but of opinion and, 
therefore, will not come within the mischief of the rule ’. 

“ We hold that in the present case the statement did not cast any 
reflection on the personal character and conduct of the petitioner. As 
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to the question whether Lala Babu Lai either believed the statement to 
be false or did not beheve it to be true, we think, as we have said above, 
that Lala Babu Lai was culpably negligent in failing to verify the truth 
of the statements before he published them. Verification was necessary 
even if, as he alleges, he obtained the information from the Nawab of 
Chhatari. A person may take away a false impression as the result of 
a conversation and, no matter what his source of information, it is incum- 

<r, 

bent on a candidate for a public office to verify aU statements with regard 
to the actions of a third person before publishing them. 

To sum up we find that the petitioner has failed to prove any of 
the allegations made in the petition. We would therefore advise His 
Excellency the Governor that the petition should be dismissed. 

In view of the circumstances of the case we recommend that each 
of the parties should bear his own costs.” 



CASE No. XXIX 

Bulandshahr District West (N.-M.R.) *1931 

(Untebd Pbovinces Legislative CoirarciL.) 

Thakue Udata Vm Singh . . . . Petitioner, 

versus 


Me. Aejxjna .. 


• • 


. . Respondent 



Publics».tion of defamatory statement relating to character of peti- 
tioner in his public capacity not a corrupt practice. 

Desirability of bringing any objectionable practice to notice of 
presiding officer emphasized, as for example intimidation of voters. 
Evidence regarding latter discussed at length. 

Eeturn of election expenses examined. As the return was not signed 
by the agent both the candidate and election agent incur disqualification. 
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Several of the charges alleged by the petitioner against the res- 
pondent were not pressed at the hearing. Those regarding which evidence 
was led related, first, to an application filed by the defendant on the 
23rd of September of withdrawal and the cancellation of the appomtment 
of the respondent’s election agent, Khubi Ram. 

A second charge was that a leaflet* (marked A) described the petitioner 
as '' self-seeking ” and an enemy of the country, and as having made a 
speech in Council recommending that highly paid posts should be reserved 
for Europeans and not given to Indians, There was also a second leaflet 
(marked B) to which petitioner took objection 

Thirdl}", undue influence was alleged, certain voters being, it was 
stated, threatened with social ex- communication at Ghatal, a polling 
station, while general intimidation was practised elsewhere. 

Lastly the petitioner contended that the respondent did not file a 
true return of liis election expenses, and that the return was invalid 
inasmuch as the person who signed it, Khubi Ram, was not, when he 
signed it, the respondent’s election agent. • 

On these points extracts from the Commissioners’ report are as 
follows ‘ — 

On the 23rd of September, the respondent admittedly filed before the 
returning officer, the Collector of Bulandshahr, an application, exhibit 3. 
This application set out that the respondent’s name should be struck 
off the list of candidates, and that Khubi Ram his election agent should 
be removed from the post of election agent. In so far as this purported 
to be an application of withdrawal by the respondent it had no legal 
effect, for the time within which the respondent could have withdrawn 
had passed. In so far as it purported to be an application for the revoca- 
tion of the appointment of an election agent it was irregular, inasmuch 
as another election agent was not forthwith appointed and declared. On 
the 26th of September, the respondent made to the returning officer an 
application, exhibit 4, purporting to withdraw the application, exhibit 3 
This application sets out that if the respondent’s election agent’s authority 
be deemed to have been withdrawn by the apxfiication of the 23rd of 
September, the r^pondent hereby reappoints the same man as his election 
agent. 

We are of opinion that Khubi Ram was undoubtedly the respondent's 
election agent up to the 23rd of September, and that in view of the applica- 
tion, exhibit 4, he was the respondent’s election agent from the 26th of 
September, onwards. He may not have been the respondent’s election 
agent between the 23rd and the 26th, and in that event there was a breach 
of the rule which requires a fresh election agent to be appointed immediate- 
ly following the revocation of the appointment of an election agent. But 
a breach of that rule does not necessarily invalidate an election Whether 
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it does or does not invalidate an election depends on whether the result 
of the election was materially aj6Pected by the breach of the rule. It 
can hardly be suggested that the result of the election was in the slightest 
degree affected by the breach of the rule. All that the petitioner has 
suggested is that he was misled by the application of the 23rd of September , 
into suspending his activities and that it was not until the 26th of 
September that he learnt that in spite of the application of the 23rd there 
would be a poll and the poU actually took place the next day, the 27th of 
September. As to this we are in the j&rst place not satisfied that the 
petitioner did suspend his activities in spite of his assertion to that effect 
given as a witness. The petitioner is not only a lawyer by profession but 
is also a politician of some experience, who has already sat in the Legislative 
Council and who at the last general election was a candidate for more 
than one constituency and was also a candidate for the Legislative 
Assembly. We find it difficult to believe that a person of that character 
would suspend all activity on the eve of an election in consequence of 
such an application as exhibit 3 made by his opponent. Moreover, the 
petitioner has admitted in evidence that he was told by the Collector 
of Bulandshahr on the 23rd of September, that he was going to send 
a telegram to Government enquiring whether in view of the application, 
exhibit 3 a poll should take"^ place '"or not. That is to say, the 
petitioner, even if he was not aware of this before the Collector spoke to 
him, must have become aware from what the Collector said that there 
was a reasonable possibility of a poll being held. Moreover, the petitioner 
has merely suggested that his suspension of activity might have affected 
the result and has scarcely attempted to prove that it in fact did so. 
It is the respondent’s case on this issue that the application of the 23rd of 
September, was obtained by the petitioner’s fraud and by the exercise 
■on the respondent of undue influence by the petitioner. The details are 
set out in the respondent’s written statement and in his evidence. There 
is no corroborative evidence to support the respondent’s assertions and 
we are not prepared to accept controverted facts as proved on the un- 
corroborated assertion of the respondent. We must, however, note that 
the petitioner himself accompanied the respondent to the Collector’s 
bungalow on the 23rd of September, when the respondent presented to the 
Collector the application, exhibit 3, and that the other persons present on 
that occasion, a note of whose names was made by the Collector on 
exhibit 5, were all obviously friends of the petitioner. They included 
Brahmajit Singh, vakil who admittedly drew up the application, a person 
who had been appointed by the petitioner to represent him at the scrutiny 
of nominations at Meerut where the petitioner was standing as a candidate. 
They included Munshi Lai, mukhtar of Meerut, a person from whose 
brother or nephew the petitioner borrowed a large sum of money about 
this time. They included Thakur Manbir Singh, mukhtar, a person who 
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admittedly worked for the petitioner in this election. The other three 
persons present were Budhipal Singh and Banni Singh, who are admitted 
by the petitioner to be uncle and nephew, and Ghulam Mustafa. There is 
definite evidence that Baimi Singh is related by marriage to the petitioner. 
This was certainly not put to the petitioner in cross-examination nor to 
other relatives of his who appeared as his witnesses. But learned Counsel 
for the respondent explained that that was because instructions on the 
point reached him after the petitioner’s case was closed. The assertion 
was certainly made by a witness called for the respondent and the 
petitioner was challenged to deny the assertion by an affidavit and did 
not accept the challenge. As for Ghulam Mustafa, he is admittedly a 
karinda of the Chatari estate and it is admitted that the petitioner 
obtained a larger proportion of his votes at Chatari polling station. He 
obtained about 200 votes on his own admission at Chatari and he obtained 
only 330 votes in the whole district. There is definite evidence on the 
respondent’s side that the karindas of the Chatari estate canvassed on 
the petitioner’s side. 

We are therefore satisfied that all the persons who accoiJtpanied the 
respondent to the Collector’s bungalow on the 23rd of September were 
friends of the petitioner and neither the petitioner nor any of his witnesses 
has been able to suggest the slightest connection between any of these 
people and the respondent. Of these people the petitioner himself, 
Pandit Brahmajit Singh, valdl who drew up the application, and Ghulam 
Mustafa, are the petitioner’s witnesses, and their case is that the res- 
pondent accompanied by two unknown men, who disappeared before the 
Collector’s bungalow was reached, came to Brahmajit Singh and asked 
him to draw up the appKcation which he did. The petitioner was then 
informed by an acquaintance that the respondent was making his applica- 
tion before the Collector at his bungalow, and therefore he went to the 
Collector’s bungalow to verify the information given him and there he 
chanced to find assembled the other persons whose names were noted 
by the Collector, all of whom had come to see the Collector for one reason 
or another. As against this we have the evidence of Munshi Lai, mukhtar 
of Meerut, one of ^the persons undoubtedly present, who says that the 
application was written, not as the vakil, Pandit Brahmajit Singh would 
have it at Brahmajit Singh’s house, but at the house of the petitioner 
himself and was moreover dictated by the petitioner. Beyond the fact 
that his brother has some connection with the Dalit Udhar Sabha, an 
organization supporting the respondent’s candidature, there appears to 
be no reason to suspect the truth of what Munshi Lai says, and the 
story given by the petitioner himself, Brahmajit Singh and Ghulam 
Mustafa, does not appeal to us. 

On this issue therefore our conclusion of fact is that the petitioner 
must have had more connection with the respondent’s application of 
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the 23rd of September than he will admit, but that little reliance can be 
placed on the assertions of the respondent setting out in detail how this 
application came to be presented. That is to say, neither fraud nor 
undue influence are definitely proved. As to the legal effect of the applica- 
tion, that has already been set out in discussing this issue. The failure 
to appoint forthwith an election agent in the place of Khubi Earn was an 
irregularity, but one that had no effect on the result of the election and 
that therefore cannot justify the setting aside of the respondent’s 
election.” 

The next issue concerned the leaflet described in the petition as 
leaflet A, a copy of which is exhibited as exhibit 9. This leaflet purports 
to be issued by the secretary of a body describing itself as the Congress 
election boycott committee There is no doubt that, if not the Congress 
officially, at all events a large number of Congress men, supported the 
respondent’s candidature. Admittedly this leaflet was widely distributed 
in the constituency for sometime before the polling day. There are three 
points in the leaflet to which the petition takes objection. He is described 
in it as sClf-seeking (khudgharz) : as an enemy of the country (desh 
drohi) ; and it is said that he made a speech in Council recommending 
that highly paid posts should be reserved for Europeans and not given 
to Indians. As to the expressions ^ kfiudgharz ’ and ' desh drohi,’ these 
in the first place would appear to constitute mere abuse as distinct 
from defamation, and in the second place it is clear from the context 
of exhibit 9 that they refer to the conduct of the petitioner as a public 
man, that is to say to his conduct in submitting to nomination as a 
candidate at the election, and not to anything in the private life of the 
petitioner. The leaflet begins by setting out that in the circumstances in 
which the countr};^ stands only self-seeking people could agree to accept 
nomination to the Council and goes on to describe the petitioner as a 
self-seeking person and an enemy of the country. It is clear that what 
is meant is that all persons who accept nomination must be self-seeking^ 
and enemies of the country and that therefore the petitioner who accepts 
nomination must be such. We need not comment on the merits of such 
a contention. It is enough to say that the attack on the petitioner is 
clearly an attack on him in his public capacity. He'^is attacked because 
in spite of the recommendation of the Congress to the contrary he insists 
on standing for election to the Council. There is no suggestion that he 
has ever in any other respect conducted himself in such a manner as to 
justify the epithets ‘ hlnidgliarz ’ and ‘ desh drohi \ 

As to the reference to a speech alleged to have been made by the 
petitioner when he was a member of the Council in March, 1930, the 
facts set out in the leaflet are certainly untrue and no attempt has been 
made to argue otherwise. An official report of the speech has been 
produced and it is obvious that the petitioner never said that high posts 
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should be reserved for Europeans or anything like it. But here agam 
the attack is obviously an attack on the public conduct of the petitioner. 

‘^The petitioner suggests that distribution of the leaflet exhibit 9 
constituted a corrupt practice under the definition given in schedule 5. 
part I, paragraph 4. But the paragraph 4 confines itself to statements 
made in relation to the personal character and conduct of any candidate. 
The statements complained of, whether reasonable or unreasonable and 
whether true or false, were statements made in relation to the pubhc 
not to the personal character or conduct of the petitioner ; and their 
pubhcation did not therefore amount to a corrupt practice within the 
meaning of the rules. This being our opinion it is unnecessary to discuss 
the issue further. It is enough to say that this leaflet was admittedly 
distributed for some days before the election by persons supporting the 
respondent’s candidature. 

Paper B is exhibited as exhibit 12. No attempt is made by the 
respondent to justify it. The respondent’s case practically amounts to 
this, that the leaflet was not in existence before the 27th of September, 
which was the poUing day, and that it had been printed by th« petitioner 
himself in order to support his election petition. 

‘‘The case on this issue really resolves itself into this, that there are 
a number of witnesses called by the petitioner, includmg the petitioner 
himself, who say that they saw copies of this leaflet affixed in various 
villages during the week or 10 days immediately preceding the poIHng 
day ; while there are a number of witnesses called by the respondent, 
including the respondent himself, who say that they never saw this 
leaflet at aU until they were shown it at Moradabad. We consider it 
enough to say that we find it almost impossible to believe that it was 
issued as the petitioner alleges. It is a most extraordinary document 
and begms by setting out that certain Congress people have nominated 
the respondent as a candidate for the Council against his wish. This is 
curiously reminiscent of the opening of exhibit 3, the respondent’s apphca- 
tion to the returning officer dated the 23rd of September, a document 
which there is at least reason to suspect was drawn up by the petitioner 
himself ; and it is a most amazing way in which to open a leaflet which 
on the petitioner’? case was intended as propaganda in favour of the 
respondent who was, as has been set out above, strongly supported by a 
number of Congress men, if not officially by the Congress itself. The 
leaflet goes on to say that the respondent’s brothers (whoever they may 
be) should vote for him, and that those who do not vote for him %vili 
be cursed by God and charged for their conduct on the day of judgment ; 
and it concludes by setting out that it the respondent is elected he will 
give a feast to all his brothers. Regarded as propaganda, and improper 
propaganda, this is on the face of it most ineffective, and could hardly 
have been supposed anything but ineffective by any t 3 rpe of intelligence. 
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The vague suggestion that the respondent, if elected, will give a feast 
to all his brothers, without any suggestion who his brothers are, could 
hardly be expected to influence the voting. And the, reference to the 
deity and the day of judgment is not backed by any authority which 
could lead voters to suppose that failure to vote for the respondent would 
indeed incur the divine wrath. On the other hand as a piece of evidence 
for the petitioner the leaflet is obviously handy. It briefly sets out an 
offer of a bribe and the invocation of divine displeasure, these both 
amounting to corrupt practices within the rules, and it also sets out 
that the respondent is a mere dummy put up by the Congress, a point 
on which the petitioner has always laid great stress. 

“It therefore appears to us from a study of the documentiitseLf almost 
impossible to suppose that it was issued either by Arjun or by any other 
person genuinely acting on his behalf. There is no definite evidence that it 
was issued by the petitioner before or after the 27th of September. But 
we find it difficult on a study of the document itself to resist to suspicion 
that this was so. There is another consideration in this connection. 
The petiti(mer states in his evidence that during the election campaign 
he saw no less than 50-60 copies of this notice in various places and he 
sets out that he first saw a copy of this notice at the very least a week 
before the polling day. He also sets dut that he was quite aware when 
he read the notice that it was not only objectionable in a general sense 
but was also against the law. He sets out that he complained to certain 
influential Congress men who told him that it was ordinary election 
tactics. The petitioner is a barrister, an experienced lawyer and an 
experienced politician. According to his own admission he saw copy 
after copy of this notice which he knew to be illegal affixed in village 
after village some days before the polling day, and yet he would have 
us believe that he did not make any complaint to any official. We find 
it very difficult indeed to believe that that was so. We very much fear 
that the reason that the petitioner made no complaint was the sufficient 
reason that this leaflet was not in fact in existence. 

“ Our finding on this issue is that the petitioner has failed to prove his 
case. 

“ We propose to discuss separately the evidence of what happened at 
each polling station. In this way we will discuss and appraise the 
reliability of most of the witnesses for the petitioner who allege general 
intimidation and interference. We begin with the poffing station, 
QliataL Here the petitioner set out in argument that his witnesses 
were P.W. 11, Pirthi Singh, and P.W. 18, Gulab Singh. But in point 
of fact Pirthi Singh does not suggest that he ever got anywhere 
near Ghatal. He certainly says that he was threatened by a number of 
Congress workers acting for the respondent. But he says that this was 
in his own village Arnia. P.W. 18, Gulab Singh, certainly does say 
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that he got as far as Ghatal, that is to say, as far as the polling station, 
and that he was there accosted by a number of Congress workers working 
for the respondent. These numbered about 100. They threatened hiTu 
and therefore he turned back and went home. 

“ Now the polling station at Ghatal was a canal bungalow and we 
find it very difficult to understand how it could have been effectively 
picketed as the witness, Gulab Singh, alleges without the matter being 
brought to the notice of the presidmg officer. It is to be noted in this 
connection that the petitioner’s polling agent at Ghatal was a mukhtar^ 
Manbir Singh. This Manbir Singh, mukhtar, who is not to be confused 
with another man of the same name who is the petitioner's brother, was 
one of the people noted by the Collector as accompanying the petitioner 
and the respondent to his bungalow on the 23rd of September. He was 
one of the petitioner’s workers at this election and he was summoned as 
a witness by the petitioner but not produced. It is very difficult ta 
understand how a man of this character could fail to point out to the 
presidmg officer the flagrant interference with the rights of the voters 
that was taking place outside the polling station and obviously within 
view of the polling station. We find it impossible to place any reliance 
on the statements made by the petitioner’s witness, Gulab Singh, and 
we would note that the assertions this man makes are contradicted by 
five witnesses called for the respondent. This man also speaks of a 
meeting at Baragaon. 

We now proceed to KJiurja, Here the petitioner’s witnesses are 
P.W. 4, Peare Lai, P.W. 12, Sardar Singh, P.W. 16, Tikan Singh, P.W. 
21, Talewar Singh and P.W. 23, Mahabir Singh. P.W. 4, Pearey Lai, 
says that a number of people including himself were threatened with 
social boycott and with the divine displeasure by Arjun’s workers and 
by Arjun himself, these being stationed in numbers in front of the polling 
station. Here again we are greatly impressed by the objection that no 
complamt whatsoever was made to the presiding officer who in this case 
was the Magistrate in charge of the Khurja sub-division, a senior Deputy 
CoUector. It is especially peculiar that no complaint should have been 
made by this particular witness, for the witness admits that he voted, that 
is to say, he went inside the polling booth, and he is a man of some status 
being both a member of the municipal board of Khurja and the secretary 
of the Bulandshahr District, Aman Sabha. It does not appear, however,, 
that he made the slightest attempt to draw the attention of the presiding 
officer to what was going on practically just outside the polling booth. 
Moreover this witness says that he had seen exhibit 12 circulated in 
Khurja and we have already set out that we strongly suspect that no 
such notice was ever circulated. We would also note that though this 
witness says that he himself was one of the persons threatened at the 
Khurja polling station, his name does not appear m the list of those 
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threatened required of the x^eticioner by the respondent and filed by the 
petitioner on the 23rd of February, the day on which v/e began to hear 
evidence. Our conclusion is that this witness is not worthy of credit. 
In addition to speaking of what haxDpened on the polling day he speaks 
of a meeting held in the Ganga Mandir some days previously. 

P.W, 12, Sardar Singh, is also a member of the munioi])al hoard and 
a mukhtar by profession and he was actually one of the petitioner’s 
polling agents at Khurja. But he again like P. W. 4, Pearey Lai, made 
no complaint to the presiding officer. He says not merely that voters 
were threatened by persons working for Arjun outside the polling booth, 
but that they were actually physically prevented from going inside the 
booth. He names one q>erson so prevented, Lt. Multan Singli. We 
find it almost impossible to believe that such flagrant interference with 
the rights of the voters could have been witnessed by this witness witliout 
any complaint being made to the Sub -Divisional Magistrate who was 
acting as the presidmg officer. We note also that this witness speaks 
of the distribution of exhibit 12. He also speaks of meetings held earlier 
at Bahanpttr and Deorala. We cannot accept this witness as 
reliable. 

‘'P.W. IS, Tikam Singh also^ states that he was stopped from voting 
and he puts the number of persons stopping voters outside the polling 
booth at 500-700. He was asked if he was aware that there were orders 
under section 144, Cr. P.C. in force at Khurja that day. It is unquestion- 
able that such orders were in force and the witness must have known 
it. But he says that he was not aware of it. We do not find it possible 
to place any reliance on this witness. He speaks of a meeting held at 
Bahanpur previously at which threats were uttered. 

‘‘ P.W. 21, Talewar Singh also speaks of being forcibly stopped from 
voting. We do not find it possible to believe this witness. We note 
that he speaks of the distribution of exhibit 12. 

P.W. 23, Mahabix Singh is a B.A,, LL.B., and he was one of the 
petitioner’s polling agents at Khurja, He professes to be unaware 
that orders under section 144, Cr. P.C. were in force. He puts the number 
of Congress men outside the polling station interfering with the rights 
of the voters at 1,000. But even so, he did not draw the presiding officer’s 
attention to what was happening. He speaks of the distribution of 
exhibit 12, We do not find it possible to believe this witness. 

‘^We now take the case of Pahaau. Here the petitioner’s witnesses 
are P.W, 17, Hargayan Singh and P.W. 22, Behari Lai. The petitioner 
in his argument also quoted P.W: 20, Karan Singh. But Karan Singh 
does not speak of what happened at Pahasu. 

‘‘P.W. 17, Hargayan Singh not only alleges that he was himself 
forcibly prevented from voting but also says that there were no less 
than 200 men with him who were also prevented from votiiag, threatened 
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and turned back. If that statement is an approach to the truth, it would 
seem to follow th^lt the persons acting for Arjun and interfering with 
free election at.Pahasu were very numerous indeed. It is in evidence 
that the tails Ildar was the presiding officer here and it is further in 
evidence that the petitioner himself was here for several hours. The 
evidence led for the respondent is to the effect that the petitioner was 
at Pahasu from 9 a.m. to 1 p.m. and the petitioner himself admits that 
he only went to two polKng stations that day, Ch atari and Pahasu, and 
that he was not more than 15 minutes at Chatari. From this it follows 
that he must have been at Pahasu for a considerable time. We find, 
however, no complaint either by the petitioner or apparently by any body 
else made to the presiding officer. In fact the petitioner, in his evidence, 
himself said nothing whatever about what happened at Pahasu. As 
for P W. 17, Hargayan Singh he speaks of the distribution of exhibit 12 
which we do not believe existed before of the 27th of September and 
we find it impossible to accept him as a witness to truth. 

'‘We now proceed to Jahangirpur. There was a definite issue in 
connection with Jahangirpur poUing station, covering th^ petitioner's 
assertion that his workers had been forcibly removed, but there was 
nothing about this in evidence and only one witness was called to speak 
of events at Jahangirpur and hS was P'W. 16, Rati Ram. He says that 
he came to the polling station in a cart and when he got within 20 paces 
of the polling station his cart was turned back and he himself was made 
to retire by persons working for Arjun. He is by no means an impressive 
witness. He says that no police arrangements were made which cannot 
be credited. He speaks of the distribution of the highly suspicious 
leaflet, exhibit 12 ; and he apparently takes a considerable interest in the 
result of this petition, for he continued to attend the court several days 
after his evidence had concluded. 

“ We now proceed to Jewar. Here the petitioner's witnesses are P.W. 
5, Avinash Chandra and P.W. 10, Subedar Guiab Singh. Avinash Chandra 
says that voters were forcibly prevented from getting into the polling 
station by a crowd numbering about 100. This man is by profession a 
mukhtar. He was acting as the polling agent for the petitioner at Jewar 
and it is very difficult to believe his assertions in view of the petitioner’s 
failure to suggest that any complaint was made to the presiding officer 
and in view of the petitioner’s failure to produce the presiding officer. 
Subedar Guiab Singh is somewhat more moderate putting the number 
at 150-200. We regret to have to find that this gentleman’s evidence, if 
not downright false, is at all events greatly exaggerated. 

“ We now proceed to Ohola. Here the petitioner has a single witness 
P.W. 9, Phul Singh. This man is by profession a mukhtar and he was 
petitioner’s polling agent at Chola. He says that voters were threatened 
by persons acting on behalf of the respondent and were forcibly prevented 
16 
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from entering the polling station. This witness admits that police officers 
were present. But no police officer has been produced to say that the 
District Magistrate’s orders under section 144 Cr. P.C,^ forbidding the 
carrying of lathis or assemblages of more than five persons were dis- 
obeyed. Nor has any police officer nor has the presiding officer been 
produced to confirm the witness’s assertion that there was systematic 
picketing. It is not even suggested that a complaint was made to the 
presiding officer. In view of this witness’s position we find it impossible 
to believe his assertions and we would note that he is one of the witnesses 
who speaks to the distribution of exhibit 12. We would also note that 
this witness names a number of persons who, he says, were threatening 
and turning away voters. But entirely different names were given by 
the petitioner when he put in the particulars required of him by the 
respondent on the 23rd of February. 

We now proceed to Sikandrahad where the petitioner’s witnesses are 
P.W. 6, Chumii Singh and P.W. 13, Mathra Prasad. Very little need 
be said about P.W. 13, Mathra Prasad, who was completely broken in 
cross-examiimtion. He obviously did not go to Sikandrabad at all for 
he supposes that poUing took place in the building in which it took 
place at the March election, whereas it really took place in another 
b uildin g some substantial distance away. 

There then remains Cholas where the petitioner’s only witness is 
P.W. 19, Babu Earn, his nephew and poUing agent. Here again the 
poUing station was a canal bungalow, and according to this witness the 
bungalow was entirely surrounded by persons who made it their business 
to threaten and turn away voters. This witness says that he com- 
plained to a Sub-Inspector who was present on duty and he told him he 
could do nothing. But this Sub-Inspector has not been produced as a 
witness nor has the presiding officer. In their absence we find it 
impossible to take Babu Eam’s statement seriously. 

'‘The only other witnesses who speak of threats are P.W. 11, Pirthi 
Singh and P.W. 20, Karan Singh. P.W. 11, Pirthi Singh, speaks of a 
meeting at this village. There is nothing particular to be said against 
this witness. But we are certainly not prepared to hold on his uncorro- 
borated statement that matters occurred as he alleges them to have 
occurred, more especially in view of our suspicions of the general nature 
of the petitioner’s evidence. P.W. 20, Karan Singh, speaks of a meeting 
at Ahmadgarh where threats were held out. He says that he was on 
his way to Ghatal polling station when he was met by people returning, 
who told him that voters had been forcibly turned away. We are not 
inclined to beHeve that voters were turned away or that Karan Singh 
was told so. And we would note that Karan Singh is one of the witnesses 
who speaks of the distribution of the suspicious leaflet, exhibit 12. We 
are not prepared to place any reliance in the assertions of Karan Singh. 
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‘‘ Our conclusion is that the petitioner has failed to prove his case. 
Generally speaking we suspect the good faith of many of the petitioner’s 
witnesses and we* fear that false evidence has been adduced deliberately. 
That persons with Congress sympathies conducted active propaganda 
on behalf of the respondent in a number of villages before the 27th of 
September, and possibly in the vicinity of a number of poUing stations 
on the 27th of September may be accepted. But in the absence of 
any of the officials on duty at the polling station we find it impossible 
to believe that the state of affairs was anything like what the petitioner’s 
witnesses generally describe it to have been. There are moreover other 
reasons for distrusting a number of the petitioner’s witnesses which have 
been set out in detail already. 

‘‘ In the course of his argument learned Counsel for the petitioner 
detailed a number of payments to which he took objection. The first 
was an entry in the election expenses return showing Rs. 600 as paid 
by the respondent to his election agent on the 3rd of September. The 
election agent says in evidence that he got it on the 2nd of September. 
But we consider this discrepancy of no account. Arjun sSys that he 
did not pay the money until the 16th of September, which is on the face of 
it ridiculous and from which we consider ^t reasonable to suspect that the 
money was not Arjun’s money at all, but was contributed by his sym- 
pathizers. That however appears to us to be of little material importance. 

The next entry to which objection is taken is in the election expenses 
return under date 9th of September, Rs. 3 for the respondent and his 
agent going by ekka from Khurja to Bulandshahr and back. Certainly 
his agent, cross-examined on his point, but without being shown the 
entry, did not remember making this visit to Bulandshahr. But it is 
clearly proved by the production of a treasury chalan that he did go to 
Bulandshahr on that day. The respondent certainly says that he 
did not go with him. But again the respondent’s attention was not 
drawn to the entry in the election expenses return and it is very possible 
that he had forgotten the incident. In any case whether the respondent 
went or did not go, his agent certainly went, and the expense by ekka 
would be the same in either case. We therefore consider the petitioner’s 
objection immaterial. 

''The petitioner’s third objection is under date 23rd of September 
showing payment of aimas 8 to a stamp vendor. This was in connection 
with the respondent’s withdrawal application. The respondent says 
that he paid the money to the vakil, Pandit Brahamajit Singh. But 
that of course is quite immaterial. Whether paid direct to the stamp 
vendor or to the vakil, it was paid on account of the purchase of a stamp 
and would reach the stamp vendor eventually. 

Then there is an objection to an item of fee paid to Lachmi Chandra, 
vakil, Rs. 10. Admittedly this was paid on the 3rd or 4th of September, 
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probably on the 4th of September. Payment, under the rules, had to be 
gupported by a voucher, and it appears that the voucher, in tlie shape 
of a receipt from Lachmi Chandra, was not given until the 25t1i of October. 
Payment was therefore entered as made on the 25th of October, although 
the receipt itself showed the money received on the 4tli of September. 
We consider the slight irregularity, if it is an irregularity, cpiite immaterial. 

The petitioner next objejpts that a number of items of expense were 
not entered in the return. He cites the expenses incurred by the respon- 
dent in coming in a cart one day from his village to Khurja and the expense 
of typing the nomination form. These appear to us to be very frivolous 
objections and we see no reason to suppose that any such expense was 
incurred. The petitioner next mentions the expenses of the respondent's 
journey from Meerut on the 26th of September to Bulandshalir and thence 
to Khurja. But we agree wuth learned Counsel for the respondent that 
these could not possibly be debited as election expenses. Then the 
petitioner points to an item of Re. 1 paid to one Chunni Singh but not 
expended by him and complains that this should have been shown under 
credit and debit heads instead of being ignored. This appears to us to be 
a most frivolous objection. The petitioner next points to Arjun's state- 
ment that Rs. 164-2-0 were spent on election work on the 26th and 27th 
of September. This, so far as it go%s, merely indicates that Arjun 
knew very little of what was going on. Rs. 164-2-0 is, according to the 
return, the total of expenses incurred, and it is apparent that a con- 
siderable proportion of that sum must have been spent before the 26th 
of September, as the 27th was the polling day. The petitioner next 
refers to an item under date 18th of September, expense of sending 
certain persons in a lorry to Sikandrabad, Arjun, cross-examined about 
this, says that he paid the money on the 19th or 20th of September, One 
of his witnesses and principal workers known as Har Sarup Mehta says 
that it was he who paid the money on the 18th. From this learned 
Counsel for the petitioner argues that in fact two lorries were sent, one 
on the 18th hy Mehta ji and one on the 19th or 20th by Arjun, and only 
one has been referred to in the return of election expenses. We consider 
this argument firivolous. Arjun cannot be expected to remember in 
March whether he sent a lorry on the 18th, 19th or 20th of September ; 
and his assertion that he paid for the lorry is obviously either a lapse 
of memory or an assertion not intended to amount to more than this, 
that it was his money that was expended. 

The petitioner's next objection is of the same nature as the above. 
One Narain Prasad was paid a certain sum of money. He says that he 
got this from Har Sarup Mehta, while the respondent's election agent 
Khubi Ram says that it was he who paid this money to Narain Prasad. 
The petitioner argues that there were two payments while only one 
has been shown in the return. We do not accept this argument. It 
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appears to us to be an instance of one of those small discrepancies that 
are bound to be elicited if cross-examination is at all lengthy. Narain 
Prasad probably got the money in fact from Khubi Ram. But a con- 
siderable time has elapsed since then and he is now under an erroneous 
impression that he got in from Mehtaji. In any case from whomsoever 
he got it there is no reason to suppose that he got it more than once. 

“ The petitioner’s next objection is that the election returns do not 
give an adequate description of the pc^yees. But in point of fact no 
mistake could have been made about the identity of any single payee 
with one possible exception, Hira Lai, who was paid Rs. 30 for cop^nng 
the electoral rolls. The failure to give this man’s address, his father's 
name and so forth could not in any way have inconvenienced the peti- 
tioner who, if he had really supposed that Rs. 30 were not paid to Hira 
Lai but to some one else, could easily have asked for further particulars 
of the man. It is perhaps desirable that payee’s father’s names, castes 
and residence should be given wherever possible. But we would not lay 
it down that the law absolutely insists on this. It is enough in our 
opinion that a man should be so described as to leave no roem for doubt 
of his identity. With the possible exceptions of Hira Lai and the 
stamp vendor whose name is not given there can be no doubt of the 
identity of the persons set out in the respondent’s return of election 
expenses. 

‘‘ The petitioner also objects, although there was nothing about it 
in his petition, that the respondent did not keep regular books of account 
as required by the rules. On the admissions of the respondent’s own 
witnesses regular books of account were not kept. They should have 
been kept and we consider it our duty to admonish and to warn both 
the respondent and his election agent on this account. But in the 
particular circumstances of the case we see no reason to suppose that 
failure to keep these account-books was due to anything worse than 
neghgence. We see no reason to suppose that the return of election 
expenses is false in any material particular. 

Apart from the respondent’s failure to keep regular books of accoimt, 
a duty laid upon him by the rules, but for the neglect of which no definite 
penalty has been assigned, there are two matters not raised by the 
petitioner himself but noticed by the Commissioners in the course of 
the enquiry. These two matters have some practical importance and 
require discussion, and the most convenient place to discuss them is 
under the head of issue 11, although they are not actually embodied in 
that issue. 

The result of the failure of the respondent’s agent to sign the return 
and the failure of the respondent and his agent to show in part C of 
the return the details required by the rules is that the respondent and 
his agent have incurred the disqualification set out in paragraph 5(4) 
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of the rules, the effect of which is set out in paragraph 25 of the rules. 
That is to say, unless Your Excellency see fit to exercise the power 
conferred upon you by the second part of paragraph 5/4) of the rules, 
you will declare the seat to be vacant under paragraph 25. 

The first point is that the respondent in part C of his election return 
has not set out the details that the rules require. He has set out four 
items of expense, one of Rs. JO given to Kanchi Singh for travelling 
expenses on canvassing ; one of Rs. 10-11 given to Har Sarup Mehta 
for his travelling expenses as polling agent ; one of Rs. 10-6 to Narain 
Prasad for his travelling expenses as polling agent ; and one of Rs. 3 
to Pirbhu Lai for travelling expenses on canvassing. These are supported 
by vouchers in the shape of receipts from the payees. But no details of 
the expenditure of the payees are shown. It is true that the sums are 
small. But the rules require full details to be given and as a matter 
of principle it is essential that full details should be given. If the 
rules are interpreted as permitting a bare statement that a certain 
polling agent or canvasser spent Rs. 10, without any further detail, 
then they will have to be interpreted as permitting a bare statement 
that an agent or canvasser spent Rs. 100, without any further detail. 
And although there might be no great practical objection in the case 
of small sums, there would certainly he great practical objection in 
the case of large sums. In our opinion the manner in which the 
respondent and his election agent filed their return of election expenses 
was not that prescribed by the rules in respect of their return in part C. 

‘‘The second point is somewhat curious. The petitioner, it will be 
remembered, took the objection that the return of expenses was invalid 
inasmuch as it was signed by Khubi Ram who was not the respondent’s 
election agent when he signed it. We have already foimd that IChubi 
Ram was the respondent’s election agent from the 26th of September 
onwards. It was overlooked both by the petitioner and the respondent 
that in point of fact Khubi Ram had not signed the return of election 
expenses at all. This was signed only by the respondent. Learned 
Counsel for the respondent, who was given full opportunity of answering 
this objection as well as the objection discussed in the preceding paragraph, 
argued that under the rules it is only the form of declaration accompanying 
the return of election expenses that has to be signed by the candidate 
and his election agent and that the actual paper on which the return is 
written need not so be signed. He supports this argument by pointing 
to the form itself which provides a space for signatures at the end of the 
declaration and no such space at the end of the return. The 
Commissioners are unable to accept this argument. In their opinion 
it is clear that both papers, the return and the declaration, require the 
signatures both of the candidate and of his agent. Inasmuch as the 
agent of the respondent did not sign the return of election expenses, the 
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Commissioners are forced to the conclusion that this return was not 
lodged in the manner prescribed by the rules. 

‘‘ We recommend that the petitioner pay to the respondent Arjun 
the sum of Rs. 400 as costs. And we draw the attention of Your 
Excellency to the fact that the respondent and his election agent have 
incurred the disqualifications set out in paragraph 5(4) of the rules. 

'^For reasons sufficiently set out already the Commissioners decline 
to declare the election of the respondent void and decline to declare 
the petitioner duly elected. And as regards costs the Commissioners, 
taking all the circumstances into consideration, consider that the peti- 
tioner should pay to the respondent the sum of Rs. 400 and that other- 
wise the parties should bear their own costs. 

We therefore report that we have no reason to suppose that either 
the respondent or his election agent or any person acting on behalf 
of either was at any time guilty of any corrupt practice ; that we have 
no reason to suppose that the return of expenses filed by the respondent 
is false in any material particular ; and that the respondent and his 
agent were guilty of four irregularities. The first was constituted by the 
respondent's failure on the 23rd of September forthwith to appoint an 
election agent in place of the agent whose authority he revoked on that 
day. The second was constituted by iJhe failure of the respondent and 
his election agent to keep proper books of account. The third was 
constituted by their failure to give in part C of their return of election 
expenses the details required by the rides. And the fourth was con- 
stituted by the failure of the respondent’s election agent to sign the 
return of election expenses. A penalty is imposed on the first irregularity 
only in the event of it having a material effect on the election, and we 
consider that it had no material effect. No penalty is imposed on the 
second irregularity, nor do we consider desirable in this particular case 
that a penalty should be imposed. We therefore conclude that the 
respondent Arjun, the returned candidate, was duly elected.” 
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IVIatjlvi Ztjhoob Ahmed . . 
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Withdrawal of petition allowed. 
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This is a petition of Maulvi Muhammad Suhrawady against the 
election of Maidvi Zuhoor Ahmed from the Burdwan Division South 
(Muhammadan) constituency. The latter was elected by the narrow 
majority of three votes. The petitioner asked for a scrutiny and recount 
on certain grounds. The respondent filed a recrimination petition under 
rule 42 of the Bengal electoral rules after depositing the security required 
under rule 35, and intimated that he woul^ give evidence that the election 
of the petitioner would have been void if he had been the returned 
candidate. 

Issues were framed and witnesses examined. We were considering 
whether the petitioner had made out a prima facie ease for a scrutiny 
and recount when the petitioner filed an application for leave to withdraw 
from his petition. The respondent did not oppose the petition of with- 
drawal. He in his turn gave up his petition of recrimination. The 
parties agreed to bear their own costs. 

The petitioner stated that he was in bad health and that he realized 
that his petition involved a prolonged enquiry, which he^was unable 
to attend to. We examined the petitioner and the respondent and we 
are satisfied that the petition of withdrawal has not been induced by any 
bargain or consideration. We thferefore^llow the petition be withdrawn. 
We recommend that the parties should bear their own costs. 
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Calcutta North (N.-M.U.) 1924 

(BeNOAL LEgiSLATITE CoXENfOIL.) 


Sashi Kumab Sen Gotta *.• Petitioner^ 


versus 


Jatesdea Nath Bastj 


Bespondent. 



Inquiry limited to those charges jregarding which particulars had 
been given. Tribunal directed petitioner to give names of voters alleged 
to have been conveyed in taxis. 

Eecount refused. 
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The petitioner 'charged Babu Jatindra Nath Basu with '' being 
guilty of practically every sort of corrupt practice enumerated in 
schedule V of the Bengal electoral rules and regulations No parti- 
culars were given except in respect of the corrupt practice mentioned in 
part II, section 5 of the schedule, viz., the hiring, employment, borrow- 
ing or using for the purposes of the election of any boat, vehicle or animal 
usually kept for letting on hire or for the conveyance of passengers by 
hire Paragraph 7 of the petition st?,ted that Jatindra Nath Basu 
was by himself and other persons on his behalf guilty of this corrupt 
practice. Among others nine taxi-cabs were specifically mentioned as 
having been used by him. The petitioner further alleged that on the 
18th December, 1923, at the counting of votes when the ballot-boxes 
were opened by the returning officer, his seals were not found on some 
of the boxes, and that their covering bags and some of the seals were 
found broken : it was further, he alleged, found that the number of the 
ballot-papers in some of the ballot-boxes did not agree with the number 
of the ballot-papers as given by the presiding officers in tj;ieir ballot- 
paper account. 

Before the date fixed for the trial of the petition, the respondent 
submitted that no particulars h^d beeif given of the various alleged 
corrupt practices, and that the petition ought to be dismissed so far as 
it was founded on corrupt practices of which no particulars were given 
as required by law. A copy of the respondent's petition was given to 
the petitioner on the day fixed for the hearing of the case. The case 
was limited to the two charges relating to the hiring, etc. of taxi-cabs, 
and the absence of seals on the bags and boxes. The petitioner was 
directed to give as far as possible particulars of the other persons 
mentioned on his behalf" mentioned in his petition, and to indicate 
some voters by name or number who were alleged to have been conveyed 
in the taxis mentioned in the petition. The petitioner supplied particulars 
mentioning three agents who engaged cabs and four canvassers and 
workers on behalf of the respondent who accompanied at least 50 voters 
in the taxi-cabs and other cabs alleged to have been let out for hire from 
‘‘ the latter's destinations to the polling stations ". The names of 11 
voters were given. The petitioner examined 39 witnesses including 
himself ; the respondent 14 witnesses including himself. 

As regards the non-compliance of the regulations relating to sealing 
bags and boxes the returning officer, Mr. Roxburgh, was examined, and 
deposed that no tampering was possible, regard being had to the arrange- 
ment, though in transit it was possible that a seal or two on the outer 
gunny bags got broken or fell off. There was no complaint as regards 
the ballot-boxes themselves. The Commissioners reported that the 
position of the petitioner is that he wishes to draw attention to the 
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subject for future guidance. He desires that gunny bags should not 
be used, that better bags like the postal bags should be used, and that 
there should be a record as to who was in charge of the boxes up to the 
date of counting. We can leave the matter there 

The suggestion that there may have been tampering because of 
the discrepancy between the figures of the presiding officers and the 
figures actually found in the ballot-boxes appears to be even more 
groundless. There were nearly 2,000 ballot-papers used. The discre- 
pancy is only 5. According to the return under regulation XLIX 
every ballot-paper issued to a voter may not have gone into the baUot- 
box. It appears again that voting for the Indian Legislative Assembly 
was going on at the same time. In this constituency three ballot-papers 
were rejected, because they were meant for the Indian Legislative 
Assembly. It is possible that these five electors of this constituency put 
their papers in boxes meant for the Indian Legislative Assembly and did 
not eventually exercise their right of vote. We were repeatedly asked 
to send for the ballot-papers and hold an enquiry. We are surprised that 
it should be thought necessary to institute any enquiry on such slender 
materials. It is not shown that there was any non-compliance with any 
rule or regulation.” 

''As regards the corrupt practice^ mentioned in part II, section 5 of 
the schedule, the Commissioners report : Under the English law it is 
now an illegal hiring to let or hire or emplo37' or use for the purpose of 
conveying electors to and from the polls any public stage or hackney- 
carriage. The offence of illegal hiring becomes an illegal practice when 
committed by the candidate, election agent or sub-agent and when so 
committed, the election may be set aside. (Parker, pages 294-295). The 
illegal practice must be brought home to the candidate or his agent. 
Where several hired motor-cars were lent to a candidate by a friend, 
but it was proved that, although the candidate had asked the friend for 
some cars, he did not know and had no reason to suppose the cars sent 
had been hired, it was held that the friend not being an agent no illegal 
practice, for which the candidate was responsible, had been committed 
(East Dorset^ 6 O’M. & H., pages 37 and 48). With us (the section has 
been quoted above) it is apparently not necessary- to show that the 
candidate or his agent hired the taxis ; but on the other hand the election 
can only be set aside if it is proved that the result of the election has 
been materially affected by the hiring or use of such taxi-cabs.” 


i Now oinitted from the schedule of the Indian Corrupt Practices Order, 


1936. 



CASE No, XXXII 

Calcutta South (N.-M.U.) 1924 

(Bengal Legislative Council.) 


S. N. Halder . • . . . « Petitioner^ 


versus 


S. N, Mallik 


. • Respondent. 



Omission to date a nomination paper is a technical not a material 
irregularity. The provision is directory and substantial compliance is all 
that is required. ^ 

The chairman of the Calcutta Corporation is not an “ official ’’ 
within the meaning of the Government of India Act, as his salary is 
paid out of municipal funds. 
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At the time of scrutiny the petitioner, j\Ir. Haider, objected to 
Mr. Malhk’s nomination on the ground that the latter, as chairman of 
the Calcutta Corporation, was '' an official ” and was ineligible for elec- 
tion. The respondent, on the other hand, objected to i\Ir. Haider's 
nomination on the ground that no date had been put in the space pro- 
vided for it in the declaration. 

The returning officer over-ruled Llr. Haider’s objection on the ground 
that the position of Mr. MaUik’s status did not come under regulation XXI, 
and was outside his province. He, however, accepted ]\Ir. Mallik’s 
petition and rejected ]\'Ir. Haider’s nomination under regulation XXI ^ 
(1) (iii). ]\Ir. Mallik was declared to be duly elected and a notification 
to that effect was published in the Calcutta Gazette, The Commissioner 
reported : — 

The points that we have to decide are two. The first is whether 
the omission of the date in the declaration part of the nomination paper 
is sufficient in itself to render the nomination a nullity and whether in 
consequence the returning officer was right hr rejectijpig it under 
regulation XXI (1) (iii). 

'' The second is whether Mr. MaUik as chairman of the Calcutta 
Corporation is an ^ official ’ witfiin the* meaning of section 134 of the 
Government of India Act, and is therefore disqualified for election under 
the provisions of section SOB of the Act. 

“ We proceed to consider the first question. Buie 11 of the Bengal 
electoral rules of 1923, part IV, relates to the nomination of candidates 
for election and sub-section (3) runs as follows : ‘ On or before the 
date so appointed for the nomination of candidates each candidate shall 
either in person or by his proposer and seconder together between the 
hours of 11 o’clock in the forenoon and 3 o’clock in the afternoon deliver 
to the returning officer or such other person as may be authorized in this 
behalf by regulation, a nomination paper completed in the form pres- 
cribed in schedule 3 and subscribed by the candidate himself as assenting 
to the nomination and by two persons as proposer and seconder whose 
names are registered on the electoral roll of the constituency The 
point for our decision is whether the omission to fill in the date in the 
declaration portion signed by Mr. Haider is fatal to the validity of the 
nomination as a whole.” 

After discussing the arguments the Commissioners reported : ‘‘ We 

think that if it had been the intention of the legislature to make the 
date of the acceptance of the nomination by the candidate an integral 
part of the nomination paper it would have made a special provision 


1 Regulation XXI (1) is reproduced at the end of the report. 
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to that effect in the rules. The introduction of the words ^ and duly 
dated ’ after the word ' completed ’ would have -been all that was 
necessary. In point of fact the rules are entirely silent about the date 
upon which this declaration is to be signed. 

The conclusion therefore at which we arrive is that while the pro- 
visions in the rules relating to the preparation of the nomination paper 
are mandatory, they should noji be so regarded so far as the filling up of 
the date of acceptance of the nomination is concerned. At the highest 
they are directory and there is abundant judicial authority for the 
proposition that where a provision is merely directory, a substantial 
compliance therewith is all that is required. In the case of Sham Chnnd 
Basah m. The chairman of the Dacca Municipality (I.L.R. 47 Calcutta, 
524) the learned judges referred to a number of English cases wherein 
the validity of an election was in question. In the case of Wooclivard 
vs. Sarsonsf Lord Coleridge, C.J., made some comment on the effect of 
section 13 of the Ballot Act of 1872. That section provides that no 
election shall be declared invalid by reason of a non-compliance with the 
rules contaiq^d in the first schedule to this Act .... if it appears to the 
tribunal having cognizance of the question that the election was con- 
ducted in accordance with the principles laid down in the body of this 
Act and that such non-compliance did no*o affect the result of the election 
Lord Coleridge held that the section was inserted ex ahundanti cautela 
and that the same rule would have apphed by virtue of the common 
law, even if the section had not existed. The substance of the matter 
as observed in the case of Sham Chand Basak is that '' the infringement 
of a rule does not necessarily invalidate the election as it would have 
done if the rule had been deemed mandatory in character 

In this country there is no Ballot Act or common law but in our 
judgment the principles underlying section 13 of the Ballot Act should 
be considered with reference to the electoral rules upon which we are 
called to adjudicate and if we may, with a shght modification, borrow 
the word used in the judgment we should say that the infringement of 
the rule requiring the date to be given does not necessarily invalidate the 
nomination as it would have done if the rule had been deemed 
mandatory in character. ^ 

In the present case we have no hesitation in finding that the pro- 
visions of rule 11 which we regard as mandatory, namely, the presenta- 
tion to the returning officer of a completed form by the candidate and 
his acceptance of the nomination have been complied with. The omission 
by the petitioner to record the date in the declaration though a technical 
irregularity as pointed out by the returning officer, is, in our opinion, 
no more than unsubstantial departure from the law, and we hold that 


1 Indian Candidate and Returning Officer, page 342 (Clarendon Press, Bombay) 
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the returning officer was in error in refusing to accept the nomination 
especially when it had been signed by the petitioner in his presence. 
We are therefore of opinion that the improper refusal of the petitioner's 
nommation paper b^^ the returning officer has materially affected the 
result of the election and that the election of the returned candidate 
should be held to be void. 

We now come to the second branch of this enquiry whether ]\rr. Mallik 
as chairman of the Calcutta Corporation was an official ’’ under the 
Government of India Act and was therefore ineligible for nomination or 
election. Section SOB of the Government of India Act lays down that : 
'' An official shall not be qualified for election as a member of a local 
Legislative Council ” and section 134 says that ‘‘ the expressions ‘ official ’ 
and ' non- official ’ where used in relation to any person mean respectively 
a person who is or is not in the civil or military service of the Crown 
in India It is further provided that the holders of certain offices may 
be excluded by rules under the Act but that these must be specified in 
each case. Under the powers conferred by sections 134 and 129 A of the 
Government of India Act a notification no. 614G, dated Otli September, 
1920, was issued and under it the rules called Hon-offieial (Definition) 
Rules ’’ were framed. Rule 2 i» in th^se terms : "'The holder of any 
office in the civil or military service of the Crown, if the office is one 
which does not involve both of the following incidents, namely, that the 
incumbent — 

(a) is a whole-time servant of Government, and 

{h) is remunerated either by salary or fees, 
shall not be treated as an official for any of the purposes of the 
Government of India Act.’’ 

It is therefore contended on behalf of the petitioner that ^Ir. Mallik 
as chairman of the Calcutta Corporation is an official ” as he is a whole- 
time servant of Government and is remunerated by salary which is 
fixed by Government. The learned Counsel has referred to a number of 
sections in the Calcutta Municipal Act which show that the chairman is 
appointed by Government and may be removed by Government and 
that Government ^exercises control over him in certain respects. He 
urges that the question by whom he is paid his salary is immaterial. It 
is contended that he is in the civil service of the Crown in India and is 
therefore debarred from election to the Council. Reference is made to 
section 14 of the Indian Penal Code where the words " servant of the 
Queen ” denote " all officers or servants continued appointed, or employed 
in India by or under the authority of the statutes 21 and 22 Victoria, 

chapter 106 or by or under the authority of the Government of 

India or any Government ” and to section 21 where " a public servant ” 
is defined. Reference is further made to the definition contained in 
section 2 (17) Qi) of the Civil Procedure Code where a " public officer ” 
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is said to include every officer in the service or pay of the Government 
or remunerated by fees or commission for the purpose of any public 
duty This definition has been judicially held to include the 
Administrator General, the Official Trustee and the Official Assignee. 

Learned Counsel for the respondent on the other hand refers to the 
rules made under section 96B of the Government of India Act which are 
now known as '' The Fmidamental Rules 

Rule 2 explains that a Government servant is one whose pay is 
debitable to civil estimates in India, while rule 9(7) defines Foreign 
service as service in which the Government servant receives his sub- 
stantive pay with the sanction of the Government from any source other 
than the general revenues of India. General revenues are defined in 
rule 9(8) while local funds which include corporation funds are defined 
in rule 9(14). The chairman of the Calcutta Corporation is, under 
section 144(1) of the Calcutta Municipal Act, paid out of municipal 
funds, and he therefore does not come within the definition of the rules 
contained injbhe notification no. 614G, dated 9th September, 1920. 

We consider that the source from which a Government servant 
draws his salary is one of the tests for determining whether he is a servant 
of the Crown or not, and whereas in the present case, the chairman of 
the corporation receives his salary from the municipal funds we cannot 
think that he is a Government servant within the meaning of the notifica- 
tion. This, however, is only one test. A further test is by whom he 
is liable to be dismissed. Under section 96B of the Government of India 
Act every person in the civil service of the Crown in India holds office 
during His Majesty’s pleasure and may not be dismissed by any authority 
subordinate to that by which he was appointed. The chairman of the 
corporation is appointed by Government and under section 11 he may 
be removed from his office by Government at its discretion, but the 
section goes on to say that he shall be removed from his office if his 
removal is recommended by a resolution which has been passed at a 
special meeting and in favour of which not less than two-thirds of the 
Commissioners present at the meeting have voted. When this test is 
apphed it is evident that the chairman is not in the civil service of the 
Crown in India and is, therefore, not an official ” who is ipso facto 
debarred from election. We accordingly decide the second question 
against the petitioner. 

The result, therefore, is that we hold that the returned candidate 
JMr. MaUik has not been duly elected owing to the improper refusal of the 
petitioner’s nomination paper by the returning officer' and that the 
election is, therefore, void. On the question of costs we recommend that 
the parties should bear their own costs and that the fees of the Advocate- 
General should be paid by them in equal shares. 
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Bengal Electoral Regulations, 1923 

XXI (1) The returning officer shall then examine the nomination 
papers and shall decide aU objections which may be made to any nomina- 
tion, and may, either on such objection or on his own motion, after such 
summary inquiry, if any, as he thinks necessary, refuse any nomination 
or any of the following grounds : — 

(i) that the candidate is ineligible for election under rule 5 or 

rule 6 ; or 

(ii) that a proposer or seconder is disqualified from subscribing 

a nomination paper under sub-rule (4) of rule 11 ; or 

(iii) that there has been any failure to comply with any of the 

provisions of rule 11 or rule 12. 




CASE No. XXXIII 

Calcutta and Suburbs (M.U.) 

(LEGisLA'fiTE Assembly.) 


Mtjhammad Rafiqtte 


versus 


1927 


Petitioner, 


Yacoob Cassim Aeiff 


Resijondent . 



At a recount the returned candidate was unseated and the petitioner 
declared duly elected because of the improper reception of votes. 
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The petitioner asked to have the election of the respondent declared 
void and to have himself declared the duly elected candidate mainiv 
on the ground that the result of the election had been materially affected 
by the improper reception of votes. It was proved that certain persons 
who were not voters for the Legislative Assembly voted in the election, 
and it was held that their votes must be struck off. Three Hindus 
were named as having voted in this Muhammadan constituency, and 
the electoral roll showed that ballot-papers were issued to them though 
they had no right to vote. Two of them denied having voted and the 
third was silent about it. It was not possible to trace their votes as 
the counterfoils concerned showed only the serial number of the voter 
in the ward roll without any ward number. This the Commissioners 
remarked was a serious irregularity as it rendered it impossible to check 
those votes. It was proved that one voter voted twice and that both 
his votes were given to the respondent. One of the votes was thus 
struck off as invalid. ^Another witness admitted voting twice but onlv 
one ballot-paper could be traced. In two cases evidence was given of 
electors who were dead, but in whose names votes were recorded as was 
proved by the ballot-papers and cofinterfofis. Those vo tes were also struck 
off. The death of three other persons was also proved, but it was not 
found possible to trace whether any votes were recorded in their names 
owing to the irregularity mentioned above. 

Evidence was given and accepted to prove that two persons were 
absent at the time of the election and did not themselves vote. The 
ballot-papers, however, showed that votes were recorded in their names 
for the respondent. These two votes were struck off. 

As the comiterfoils of the ballot-papers showed only the serial number 
of the voter in the ward roU without any ward number, the Commis- 
sioners were unable to trace the votes of those persons who were alleged 
to have been personated. 

Lastly, the Commissioners found that ordinary votes given in the 
names of four persons, named in the tendered vote lists, must be struck 
off and votes for five persons in the tendered votes list should be added 
to the petitioner’s total. As a consequence the respondent’s total of 
1,421 votes was reduced to 1,405. The petitioner had obtained 1,402 
votes ; one vote was deducted and five votes were added thus raising his 
total 1,406 and giving him a majority of one. The election of the respon- 
dent was set aside and the petitioner declared duly elected to the seat. 




CASE No, XXXIV 

Cawnpore District (N.-M.R.) 1931* 

(United PEOTiNOESfLEaisj^ATiVE Council.) 

Bai Sahib Bhagwan Das . . . • Petitioner, 

versus 


Teakub Biseaaibar Singh 


Bespondent 



A person whose name is entered on the electoral roll of two con- 
stituencies can stand as a candidate for one of them. 

The electoral roll as revised by the order of the revising authority 
is binding on the election Commissioners, excepting as regards statutory 
disqualifications. 
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The returning officer rejected the petitioner's nomination papers 
on the grounds that petitioner’s name appeared on the electoral list of 
Cawnpore City (N.-M.U.) constituency, and therefore could not appear 
in the district constituency according to the last proviso of rule 7 of the 
electoral rules. 

Extracts ffiom the Commissioners’ re;^ort are as follows : — 

It is an admitted fact and is also well established from the oral 
and documentary evidence adduced in the case that the name of the 
petitioner was entered in the electoral roll of the urban constituency of 
the city of Cawnpore and that when the electoral roll for the non- 
Muhammadan rural constituency for the district of Cawnpore was being 
revised, he on the 30th of July, 1930 applied to have his name entered in 
that constituency and the revising authority on the 15th of August, 1930 
ordered that his name be so entered and it was subsequently done. It 
has now been most strenuously contended on behalf of the respondent that 
in view of the last proviso to rule 7(1) of the United Provinces electoral 
rules, which lays down that no person shah, be entitled to h^^'e his name 
registered on the electoral roll of more than one general constituency, the 
nomination paper of the petitioner has been rightly rejected and that he 
could neither vote nor stand in either coustituency. Now the reasons on 
which the returning officer can refuse any nomination are given in regulation 
9(1} of regulation for the election of members of the Legislative Council of 
the United Provinces. There is no reference in this sub-regulation to any 
disability arising from an entry of the name of a candidate in two electoral 
roUs. Rule 5 of the electoral rules deals with the general disqualifications 
for being elected a member of the Council. There is no mention in this 
rule of any disqualification arising from registration in more than one 
constituency. Rule 7 deals with the general conditions of registration 
and disqualifications of voters and one of the disqualifications for being 
registered as voter in a general constituency is given in the last proviso 
of sub-rule (1) that if a person is registered as a voter in one general 
constituency, he cannot have himself registered as a voter in another 
constituency. The above sub-rule in fact seems to contemplate the 
possibility of erroj in the preparation of the electoral roH, a duty per- 
formed by a registering authority appointed by the Local Government 
and not by the voters. It does not seem to attach any disability to a 
voter merely because of any error in the rolls, but if a voter were to take 
advantage of the above error and were to vote at a general election in 
more than one general constituency, he is penalized to the extent 
that his vote is void as laid down in rule 10(2). Rule 10(2) is a penal 
clause and provides that if any person is proved to have voted at the 
election in contravention of the proviso to sub-rule (1), his vote shall be 
void. The proviso to sub-rule (1) provides that no person shall vote 
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at any general election in more than one general constituency. The above 
rules seem to suggest that if a person is registered as a voter in more 
than one general constituency, he can exercise his right of voting in 
one of those general constituencies but not in all of them. This shows 
that in spite of the registration of a person on the electoral rolls of two 
separate general constituencies, he does not cease to be a voter and is 
entitled to give at least one vote. When a person whose name is 
registered in two electoral rolls of two separate general constituencies does 
not cease to be a voter of those constituencies and can exercise his right of 
vote at least m one of those constituencies, there does not seem to be any 
reason why he cannot stand as a candidate from one of those constituencies. 

If the legislature had reaUy intended that a person whose name was 
registered in two electoral rolls could not stand as a candidate from 
any of those constituencies, it would have clearly manifested it in express 
words or at least by clear implication and beyond reasonable doubt. A 
disability rule must always be strictly construed. The rule of strict 
construction requires that an enactment shall be so construed that no 
cases shall be held to fall within it which do not come within the reason- 
able meaning of its terms and within its spirit and scope. Where an 
enactment entails penal consequence, no violence must be done to its 
language in order to bring peopie withfei it. On the contrary, care must 
be taken that no case is included therein which does not clearly come 
under its express terms (Maxwell’s Interpretation of Statutes, 4th edition, 
page 396). There is no provision in the rules that a person who is 
registered in two electoral rolls of two general constituencies cannot stand 
as a candidate from one of those constituencies, and we can find no 
justification for an attempt to read it into the rules. We are, therefore, 
of opinion that there is nothing in the electoral rules to warrant the 
finding of the returning officer that because the name of the petitioner 
appeared on the electoral rolls of two constituencies he was disqualified 
as a candidate in one of them. 

It was next urged that as it was at the instance of the petitioner 
himself that his name was entered in the electoral roll of the non- 
Muhammadan rural constituency, so he was estopped from standing as a 
candidate from that constituency. We do not thinly that any question 
of estoppel arises in such cases, as it cannot be said that the petitioner 
by any Act, omission or declaration of his induced the respondent to do 
anything which he would not otherwise have done or to change his 
position. There is nothing in the present case to show that the respon- 
dent stood as a candidate merely because the petitioner got his name 
entered in the electoral roll of both the constituencies and otherwise 
would not have done so. Under the circumstances, we do not think 
that the petitioner is in any way estopped from standing as a candidate 
in the non-Muhammadan rural constituency. 
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We, therefore, hold that the nomination of the petitioner was 
improperly rejected upon the ground that his name appeared as a voter 
in two electoral rolls, one of them being the electoral roll of the con- 
stituency for which he was nominated. 

It was next urged that the revising authority in dealing with the 
application of the petitioner as to the entry of liis name in the electoral 
roU of the non-Muhammadan rural constituency did not observe the 
last proviso to rule 7(1) and consequently the entry of his name in the 
said electoral roll was improper. Begulation 4 shows that the revising 
authority has full jurisdiction to hear and determine all claims and objec- 
tions which have been duly made and after such enquiry and after hearing 
such persons as to him may appear necessary to order any addition or 
alteration in the electoral roll. There is nothing on the record to show 
that it was, in any way, brought to the notice of the revising authority 
that the name of the petitioner appeared in the electoral roU of the 
urban constituency and he was therefore not entitled to have his name 
entered in the rural constituency and the revising authority in spite of 
that knowledge ordered his name to be so entered. On th^ other hand, 
the evidence of Babu Mangli Prasad shows that when the petitioner filed 
his application, a notice was pu± up outside the office of the revising 
authority fixing the 15th of August, 1930, for hearing the application and 
no one appeared to prefer any objection on or before that day and con- 
sequently an ex parte order was made to have his name added in the list. 
The revising authority, Mr. Gauri Prasad, was examined as a witness 
in this case, but nothing has been asked of him about the entry in question. 
It appears that as no objection was preferred to the application of the 
petitioner by any one, and he had all the qualifications of being entered 
as a voter in the non-Muhammadan rural constituency, so the revising 
authority ordered his name to be entered as such. It is clear that he 
had jurisdiction to pass the above order and if he in the exercise of that 
jurisdiction passed the order, though erroneously, it cannot be said that 
his order is improper. The celebrated dictum of Lord Hobhouse as laid 
down in Malkiirjan vs, Narhari (XXT, Bombay, 337 at 347, P.C.) is to 
the same effect. It is as foUows : — 

'' A court has jurisdiction to decide wrong as well as right. If it 
decides wrong, the wronged party can only take the course prescribed by 
law for setting matters right, and if that course is not taken, the decision 
however wrong cannot be disturbed. The real complaint here is that 
the execution court construed the code erroneously. Acting in its duty 
to make the estate of Xagappa available for payment of his debt, it 
served with notice a person who did not legally represent the estate and 
on objection decided that he did represent it. But to treat such an error 
as destroying the jurisdiction of the court is calculated to introduce great 
confusion in the administration of law.” 

18 
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The above dictum has been quoted with approval by Mukerji, 
A. C. J. in the full bench case of Hirdayanath Eai vs. Earn Ghander Bose 
(XXII, Calcutta Weekly Notes, 723 at 783), and His Lordship after quoting 
the above dictum observed as follows : — 

Since jurisdiction is the power to hear and determine, it does not 
depend either upon the irregularity of the exercise of that power or upon 
the correctness of the decision pronounced, for the power to decide 
necessarily carries with it the power to decide wrongly as well as rightly.’’ 

His Lordship further on at page 754 observes : — 

‘'It is plain that however erroneous the order may be, it is not an 
order made by a court without jurisdiction. It is, on the other hand, 
an order made by a court of competent jurisdiction acting with material 
irregularity in the exercise of its jurisdiction. The order cannot con- 
sequently be deemed null and void.” 

It is thus perfectly clear from the above remarks that where an ofdcer 
has jurisdiction to decide a matter and he decides it, though erroneously, 
his decision cannot be said to be null and void or improper. The party 
aggrieved is* clearly at liberty to impugn it and may in an appropriate 
proceeding invoke the aid of a superior tribunal to set it aside. Rule 9(6) 
provides that any person can apply to slich authority as may be appointed 
in tliis behalf by the Local Government for the amendment of any 
electoral roU for the time being in force, and the Local Government by 
notification in the gazette may direct the preparation of a list of amend- 
ments thereto. The respondent or any other person who may have 
found himself aggrieved with the order of the revismg authority therefore 
could have applied under the above rule for the amendment of the elec- 
toral roU, but no such action was taken by any one, and the order, 
therefore, cannot be said to be null and void or improper. It was said 
that the respondent had no notice of the claim or of the order passed by 
the revising authority and consequently did not raise any objection to 
the petitioner’s application for the entry of his name or for the removal 
of his name afterwards by way of amendment, but there seems no provision 
either in the rules or in the regulations that each and every voter should 
be informed of every claim for an entry of a name or of the order passed 
thereon. Regulation 3(5) lays down that if at the time of the revision 
of the electoral roll a claim is made, a notice will be put up outside the 
court house of the same and the evidence of the election clerk shows 
that it was so done and the respondent did not take any advantage of it 
and did not raise any objection at the proper time. It is thus the respon- 
dent’s own fault that he did not take any advantage of the notice put 
up outside the Collector’s court. As to the order passed by the revising 
authority regulation 5 provides that the electoral roll so amended shah 
be republished in the manner prescribed in regulation 2, and it was done 
and it cannot now be said that^the respondent had no notice of the order. 
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The above contention, therefore, has no force. We are, therefore, of 
opinion that the entry of the name of the petitioner in the electoral roil 
of the non-Mnhammadan rural constituency was not improper. 

Assuming, however, for the sake of argument that the entry of the 
name of the petitioner in the electoral roll of the non-Muhammadan rural 
constituency was improper, then the next question arises whether the 
above objection can be taken before the dbmmissioners or not Rule 9(3) 
of the electoral rules provides that the orders made by the revising 
authority shall be final and the electoral roll shall be amended in accord- 
ance therewith and shah, as so amended, be republished in such manner 
as the Local Government may prescribe. The words '' final in the 
above rule clearly suggests that the order passed by the revising authority 
cannot be questioned before the returning officer or before the election 
tribunal. In Stowe vs. Joliffe (9 L.R.O.P. 734) it has been held that the 
register (electoral roll) is conclusive not only on the returning officer but 
also on every tribunal which has to enqmre into elections, except only 
in the case of persons prohibited from voting by any statute or by the 
common law of Parliament, that is, persons who from some inherent 
or for the time immovable quality in themselves have not either h}’- 
prohibition of statutes or comhion law the status of parliamentary 
electors, such as peers, women, persons holding certain offices or employ- 
ments under the Crown, persons convicted of crimes which disqualify 
or the like. This case was followed in the Pembroke Borough case (5 
O’M. & H., 135), where ]\Ir. Justice Channel at page 144 observed as 
follows : — 

When it is said that the register is to be conclusive, what is meant 
is that the errors in it must stand. If it were always absolutely correct, 
there could be no importance in saying that it was to be conclusive. It 
seems to me that the pohcy of the legislature has from the time of the 
Reform Act of 1882 until the Ballot Act been to make it necessary to 
raise all questions as to rights to vote in the registration court and to 
do this by preventing their being raised at any other time or in any 
other manner,” 

The Commissioners referred to the following Indian cases • — 
Bliagalpur North (see page 165), Purnea (see page 592), Rawalpindi 
and Lahore Divisions (see page 611), Saran South Bengal 
Marwari Association (seepage 165), 

It is thus abundantly clear that the electoral roll as revised by the 
order of the revising authority is binding on the election Commissioners 
and they cannot go behind it in respect of the qualifications of the voters 
excepting statutory disqualifications. We, therefore, hold that the 


1 I E.P II. 250. 
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order of the revising authority directing the insertion of the petitioner’s 
name in the non-Muhammadan rural constituency, Cawnpore, is final 
and is bmding on us and that we have no power to question its correctness 
or legality or the legality or correctness of the entry made in accordance 
herewith in the electoral roll. 

It is conceded that the failure to make a return of election expenses 
will not by itself disqualify the ^petitioner from maintaining his petition, 
but will only serve to disqualify him from standing as a candidate for a 
period of five years, as laid down in rule 22(4). This issue therefore 
raises the question of the petitioner's disqualification in future rather 
than his present disqualification to maintain the application. 

It is extremely doubtful whether a candidate whose nomination has 
been rejected is required to lodge a return of his election expenses. 
However, as the petitioner in the present case has lodged a return of his 
election expenses, the above question does not arise. It is said that the 
above return was not properly lodged as it was not delivered to the 
returning officer personally and was not within time and contained false 
statements. 

As to the return of election expenses being delivered to the returning 
officer himself, we do not find ai^ provision in the rules or in the regula- 
tions to the above effect. Rule 19(1) only provides that it will be 
lodged with the returning officer. The evidence of the election officer, 
Mr. Gauri Prasad, shows that the returning officer was probably in camp 
and the petitioner swore his declaration before him and gave it in at the 
office and it was sent to the returning officer, who, in accordance with 
rule 19(5) ordered a notice to be published in the gazette and it was so 
done. We think that it was a proper lodging of the return of election 
expenses within the meaning of rule 19. 

As to its being beyond time, rule 19(1) provides that the return of 
election expenses will be lodged within 35 days from the date of the 
publication of the result of an election under sub-rule (9) to rule 14. 
There is nothing on the record to show how the return was lodged beyond 
time. The voting in respect of the non-Muhammadan rural constituency 
took place on the 27th of September, 1930. (See United Provinces 
Gazette, dated September 13, 1930). The result of the election must 
have been published some time later on. The petitioner filed his return 
of expenses on the 30th of October, 1930. It was, therefore, clearly 
within 35 days of the report of the result of the election, and is within 
time. We do not think that the return of election expenses was filed 
beyond time. 

As to the return being incorrect, the respondent has examined 
Mr. E. V. David to prove that he was engaged by the petitioner to argue 
out the objection agamst his nomination and must have paid him some 
fee, but did not show any such expense in the return. Mr. E, V. David 

r 
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denies that he was paid anything in respect of the arguing out the objec- 
tion raised against the nomination of the petitioner. There is no other 
evidence to show that the return is in any other respect incorrect. We 
are, therefore, of opinion that the return of election expenses as filed by 
the petitioner was correct. We, therefore, hold that the return of 
election expenses incurred by the petitioner was properly lodged within 
the prescribed time and was not false in opj material particular. 

It is clear from our findings that the nomination of the petitioner was 
rejected improperly and without any justification. The EngHsh as well 
as the Indian cases show that the moment the returning officer has 
improperly and without justification refused to receive a nomination 
paper presented to him within the time prescribed, the presumption 
arises that the result of the election has been materially affected. 
Improper refusal of a nomination paper by the returning officer is 
in our view so grave an irregularity that this presumption would 
require the strongest and most conclusive proof for its rebuttal and it 
lies heavily on the respondent to rebut the presumption so raised. We 
do not think that the correctness of the above proposition is open to 
doubt, but in support of the general principle we may refer to the following 
English and Indian cases. The EngHsh cases are : — 

Islington case (1901), 5 O’M. & H., 120; North Durham case (1874), 
2 O’M. & H., 152 ; North Meath case (1892), 4 O’M. & H., 185 ; 
Davies vs. Kensington (1874), L.R. 9 C.E., 720). 

The Indian cases on the point laying down the above proposition 
are : — 

RohtaJc Calcutta South (page 261), and Golaghat (page 377). 

The result is that the election of the respondent is void. Our 
report, therefore, is that the election of the respondent to the Council is 
void, and no one else claims the seat. 


IIEP. 1S6. 




CASE No. XXXV 

Central Provinces, Commerce and Industry, 1927 

• « 

Seth Mathtoadas Bulakidas Mohota . . Petitioner, 

versus 


Rao Bahapijb D. Laxmihabayait . . 


• . Pes’pomdenL 



One declaration of agency if filed with several nomination papers 
held to accompany ” each andreverycme of the nomination papers. 

The electoral roll is conclusive not only on the returning officer 
but also on every tribunal which has to enquire into elections, except 
only in cases of persons prohibited by statute from voting. 
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At the last general election, there were two candidates for the one 
seat allotted to the C P. Commerce and Industry constituency, viz. * 
(1) Mathuradas Mohota, and (2) Rao Bahadur D Laxminarayan. The 
former was nominated by means of six nomination papers and the latter 
by means of four nomination papers on 21st October, 1926. On the 
following day, i.e. 22nd October, 1926, which was the date fixed for the 
scrutiny of nomination papers, the returning officer rejected all the six 
nomination papers of Mathuradas as invalid and held that Rao Bahadur 
D. Laxminarayan had been duly nominated ; and as he was the only 
duly nominated candidate left for the seat, he was declared duly elected. 
Against this decision Mathuradas Mohota filed the present election 
petition. 

The most important question for consideration before us is whether 
the petitioner's nomination was improperly refused by the returning 
officer. It appears that on the 21st October, 1926, which was the date 
fixed for the filing of nomination papers, the petitioner at about 1-10 p m. 
filed four nomination papers (marked as nos. o, 6, 7 and 8^) before the 
returning officer and along with them, but not attached to any one of 
them, he filed a declaration appoijiting himself as his election agent for 
the election. Some time after these five documents were filed, Rao 
Bahadur V. R. Pandit, who was the legal adviser of the petitioner, went 
into the room of the returning officer and enquired of him whether it 
was necessary that a separate declaration should be attached to each 
nomination paper, and on being told that he must decide that for liim- 
self ” {vide order of the returnuig officer filed in this case), he got two 
fresh nomination papers prepared, and these two nomination papers 
(marked as nos. 9 and 10) with the necessary declaration of agency 
attached to each, were filed by the petitioner on the same date (21st 
October, 1920) at about 2-30 p.m. Five minutes after this, the petitioner 
filed two more loose declarations of agency intending that they should be 
treated as accompaniments to any two out of the four nomination papers 
filed by him previously on that date at about 1-10 p.m. It is admitted 
on behalf of the petitioner that neither when he filed one loose declaration 
of agency along with four nomination papers at about 1-10 p.m., nor 
when he filed two more loose declarations of agency at about 2-35, did 
he give an}^ intimation to the returning officer that the three loose declara- 
tions so filed should be treated as accompaniments to three particular 
nomination papers out of the four such papers filed by him at 1-10 p.m. 

On the 22nd October, 1926, which was the date fixed for the scrutiny 
of nomination papers, when the returning officer began to scrutinize the 
nomination papers, the legal adviser of the respondent objected to peti- 
tioner's nomination papers nos. 5-8 on the ground that none of them 
was accompanied by a declaration of agency as required by rule 11(5) 
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of the C.P. electoral rules, and to nomination papers nos. 9 and 10 on the 
ground that they contravened the provisions of sub-rule (4) of rule 11 
inasmuch as the proposers and seconders in those nomination papers 
were persons who had already proposed or seconded the petitioner in the 
first four nomination papers marked 5-8. Both these objections prevailed 
with the returning officer, who accordingly rejected aU the six nomination 
papers filed by the petitioner. ^ 

Rule 44 (1) (c) of the C.P. electoral rules provides inter alia that if 
in the opinion of the Commissioners the result of the election has been 
materially affected by the improper acceptance or refusal of a nomination 
paper, the election of the returned candidate shall be void ; and it has 
been held that the improper refusal of a nomination paper is an irre- 
gularity which materially affects the result of an election within the 
meaning of the above rule. In Parker’s Election Agent also (3rd edition, 
page 526), it has been observed on the authority of Davis vs. Lord 
Kensington (L.R. 9 C.P. 729) that if a returning officer, improperly and 
without justification, refuses to put a candidate in nomination and 
declares hi% opponent duly elected, the election will be set aside. 
It is therefore necessary to consider whether the view taken by the 
returning officer in rejecting all the six jiomination papers of the petitioner 
is correct. 

We shall first of all consider the question of the validity of nomination 
papers nos. 5-8, and if we come to the conclusion that they or any of 
them were valid, it will be unnecessary to discuss the validity of the 
remaining two nomination papers (9 and 10) filed by the petitioner. The 
returning officer rejected nomination papers nos. 5-8 on the ground that 
they did not comply with the provisions of sub-rule (5) of rule 11. 
That sub-rule (we quote only the material portion) says that every 
nomination paper delivered under sub-rule (3) shall be accompanied by a 
declaration of agency by the candidate and that no candidate shall be 
deemed to be duly nominated unless such declaration is delivered along 
with the nomination paper. Sub-rule (3) refers to and contemplates the 
delivery of a nomination paper ” by each candidate, either in person 
or by his proposer and seconder together, but it does not forbid the 
delivery of more nomination papers than one by or on behalf of each 
candidate. Under that sub-rule, although a candidate may have delivered 
a nomination paper, it is open to each pair of voters (one as proposer 
and the other as seconder of his constituency), who support his candidature 
to deliver a nomination paper duly subscribed by him as assenting to 
the nomination. In Hammond ^ {vide page 40), it is observed ; A 
candidate may have several nomination papers and in some constituencies 
in England this practice is followed in order to show that the candidate 
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has the support of all classes of society including local persons of import- 
ance,’’ Again, at page 105, the author says A candidate may be 
nominated more than once. To guard against the danger of a faulty 
nomination paper it is wise to take this precaution. Further it affords 
the candidate the opportunity of showing that he has the support of all 
classes or of people from various parts of the constituency ”, Thus it is 
clear that while each candidate must be noiiainated by a separate nomina- 
tion paper, it is permissible, nay desirable, to nominate him by means 
of several nomination papers. But every one of such nomination papers, 
to be valid must comply with the necessary formahties prescribed by 
the electoral rules and regulations, one of such formalities being that it 
should be accompanied by a nomination paper. The question now is 
whether the four nomination papers filed by the petitioner along with a 
single loose declaration of agency complied with all the necessary 
formalities. It is admitted by the respondent that they are valid in all 
respects except that they were not each accompanied by a separate 
declaration of agency. But was a separate declaration of agency 
necessary when these four nomination papers were filed in a Jbatch along 
Avith the declaration in question ? We are of opinion that the declaration 
accompanied each and every one, of the nomination papers (nos. 5-8). 
'' To accompany ” means to go in company with or to co-exist. One 
person or thing can accompany or co-exist with several other persons or 
things. If ten things are kept in a box, each co-exists with the rest. 
If A accompanies four persons going out for a walk, he accompanies not 
only the whole batch of four persons taken collectively but also each and 
every person in that batch. In our opimon, the returning officer has 
placed an unduly narrow construction on sub-rule (5) of rule 11, No 
doubt the last portion of that sub-rule says that no candidate shall be 
deemed to be duly nominated unless the declaration of agency is 
delivered along with the nomination paper But in the present case, 
the declaration of agency was delivered along with ail the four nomination 
papers (nos. 5-8) presented together. We think that what sub -rule (5) 
contemplates is that every delivery of a nomination paper or papers by 
or on behalf of a candidate for election should be accompanied by a 
declaration of agency. For example, if four pairs of voters (one in each 
pair acting as proposer and the other as seconder) deliver four nomination 
papers nominating a certain person as a candidate for election, each one 
of such nomination papers must be accompanied by a separate declaration 
of agency, as the delivery in each case is separate ; for sub-rule (3) of 
the rule 11 says that a nomination paper can be filed by a candidate in 
person, or by his proposer and seconder together. The delivery, by 
each set of proposer and seconder is a separate delivery, though several 
such sets of proposers and seconders may simultaneously file nomination 
papers before the returning officer. But there is nothing to prevent a 
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candidate from filing several nomination papers in a batch. The defiver^" 
in such a case is a single delivery and if one declaration of agency is 
filed along with the batchj it forms an accompaniment to each and every 
paper in that batch. The returning officer was therefore wrong in holding 
that none of the four nomination papers bearing serial nos. 5-8 was 
accompanied by a declaration of agency and in rejecting those papers 
on that ground. He should herve held that every one of those nomination 
papers was valid and should have included the name of the petitioner in 
the list of validly nominated candidates and ordered a poll. 

In view of the above finding, it is uimecessary to discuss the validity" 
or otherwise of nomination papers nos. 9 and 10 which were subsequently 
filed by the petitioner. For even assuming that they were invalid, they 
did not and could not vitiate the previously filed nomination papers 
nos. 5-8 which were hi all respects valid. In Parker’s Election Agent 
(3rd edition, page 242), it is observed '' There is nothing to prevent 
different sets of electors nominating the same candidate in separate 
nomination papers, and a bad nomination cannot avoid a good nomination 
of the same person {NortJicote vs. Pulsford, L.R., 10 C.P. 476). 

As we have held that both the petitioner and the respondent were 
duly nominated, we beg to report to His Excellency the Governor that 
Rao Bahadur D. Laxminarayan, the candidate returned for the C.P. 
Commerce and Industry constituency^, has not been duly elected. As 
regards costs, we are of opinion that as each candidate raised useless 
objections to the nomination of his rival candidate, each party should 
be ordered to bear his own costs. 


Annexure. 

The preliminary point for determination is whether the electoral 
roll of the Commerce and Industry constituency as revised by the revising 
authority is not binding on the election Commissioners, and whether 
they can question the jurisdiction of the revising authority and go behind 
the electoral roll on the ground that the respondent had lodged no written 
claim before the said authority to have his name inserted in the pre^ 
liminary roll, or on the ground that there was non-compliance with the 
C.P. electoral rules and regulations on the part of the said authority. 
On this point, we have heard the arguments of the learned pleaders on 
both sides and we now proceed to give our finding thereon and reasons for 
the same. 

It is an admitted fact that in the preliminary roll for the Commerce 
and Industry constituency relating to the Nagpur district, the name of 
the respondent did not appear as an elector. It is also admitted that 
after the publication of the preliminary roll, the respondent did not 
lodge a written claim before the revising authority to have his name- 
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inserted therein. It is further admitted that on the application of 
Radhesham Wahi, who is the managing director of the Pioneer Insurance 
Company, Ltd., Nagpur, the name of the respondent was order of the 
revising authority inserted in the electoral roll. It is now contended on 
behalf of the petitioners that as no application was made by the res- 
pondent for insertion of his name in the electoral roll, the order passed 
by the revising authority on the application of Radhesham Wahi directing 
that the name of the respondent be substituted in place of Radhesham’s 
name was made without jurisdiction and is consequently idtici vires. 
It is further urged that if this contention is accepted as sound, it follows 
that the respondent was not legally and validly registered as a voter for 
the Commerce and Industry constituency, that he was consequently 
not eligible for election as a member of the C-.P. Legislative Council to 
represent that constituency and that his election should therefore be 
declared null and void. In support of this contention, reliance is placed 
on rule 9(1) of the C.P. electoral rules and regulation 6 of the regulations 
framed under rule 9(2) of the said rules. 

It is contended by the respondent on the other hand thfet the order 
passed by the revising authority is final and binding on the election 
Commissioners under rule 9(3) of ihe electoral rules and sub-clause (3) 
of regulation 8 of the regulations framed under rule 9(2) of the said rules 
and that it is not open to us to go behind this order however wrong or 
illegal it may be. 

The question for our consideration is which of these two contentions 
is sound- In considering this question, we have to remember that we 
are dealing with the roll of the Commerce and Industry constituency. 
That roll is before us. It gives in columns 2-6 the names of the several 
factories and companies in the Central Provinces coming within the 
purview of clauses {a) and (6) respectively of rule 10 of the second schedule 
attached to the C.P. electoral rules. These factories and companies are, 
so to say, the real electors, but as they are artificial persons and can 
act only through a natural person, the name of the person nominated or 
empowered by them to vote for them has been entered in the 7th, i.e. 
the last column of the electoral roll, the heading of which runs thus : 

Name, father’s n%me, age and address of person qualified to vote on 
behalf of factory or company We are concerned in this case with 
serial no. 44 of this roU prepared in Enghsh which relates to the Pioneer 
Insurance Company, Ltd., Nagpur. In the last column of this roll, as 
originally prepared (i.e. in the preliminary roll), the name of 
'' Radhesham Wahi, Kamptee, age 42, managing director ” was shown 
against serial no. 44. After the publication of this roU, Radhesham Wahi 
applied to the revising authority, viz. the District Judge, Nagpur, 
on the 17th July, 1926 for removal of his name from the roll and insertion 
of the name of Rao Bahadur D. Laxminarayan against serial no. 44. 
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That application is in the record of the revision case which is before us. 
in that application Radhesham alleged that he had by his letter, dated 
Ihe 13th March, 1926, addressed to the Deputy Commissioner, Nagpur, 
requested him to insert the name of Rao Bahadur D. Laxminarayan 
(respondent), who had been the chairman of the Nagpur Pioneer 
Insurance Company, Ltd., since its very inception as an elector in the 
Commerce and Industry con^dtuency ”, and that in spite of that letter 
the Deputy Commissioner had wrongly inserted his (applicant’s) name in 
the preliminary electoral roll against serial no. 44. He therefore prayed 
that his name be removed and that of the respondent substituted against 
serial no. 44. We do not know whether he made this application in his 
individual capacity or in his capacity as the managing director of the 
Pioneer Insurance Company, Ltd., Nagpur. But it is not disputed before 
us that he was the managing director of the Pioneer Insurance Company 
That company which was the real elector, but which could not exercise its 
privilege of voting except through a natural person, duly authorized by 
it to vote on its behalf, had every interest in seeing that the name of the 
person authorized by it to vote on its behalf was entered in the last 
column of the electoral roll. It is therefore quite possible that the revising 
authority, viz. the District Judge, Nagpur, may have, after such enquiries 
as he made in the case, come to the conclusion that the application 
referred to above had been made to him by the company through its 
managing director to have the name of the person authorized by it to 
vote on its behalf substituted in place of the name of the apphcant 
(Radhesham Wahi) and may have been, as a result of his enquiries, 
satisfied that the respondent and not Radhesham Wahi had been 
authorized by the company to vote on its behalf and may have accord- 
ingly ordered substitution of the respondent’s name in place of 
Radhesham. We do not know what process of reasoning he adopted 
in passing the final order. It is, however, clear that he had an application 
before bim which he could and may have treated as an application on 
behalf of the Pioneer Insurance Company and as he acted on this 
application, we are not prepared to hold that he acted without jurisdiction 
in passing the final order directing insertion of the respondent’s name in 
place of Radhesham Wahi’s name. 

But it is urged that, to give the revising authority jurisdiction, it is 
necessary that the person whose name is not on the preliminary roll and 
who wishes to have his name inserted therein must apply, and that when 
such an application is before the revising authority then and then only 
that authority can order the insertion of that person’s name in the 
electoral roll and not on the application of any other person. But can 
a person whose name appears on the electoral roll and who finds that his 
age or address has been wrongly given therein not apply to the revising 
authority to have the misdescription corrected ^ We do not doubt 
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for one moment that such an application can be made. The application 
in question made by Radhesham Wahi was obviously an application of 
this description. He found that the name of the company had been 
correctly stated against serial no. 44 in the electoral roll, but not the 
description of the person authorized by it to vote on its behalf, and there- 
fore applied for correction of this misdescription, and the revismg 
authority may have viewed his applicatioA in this light. It is therefore 
idle to urge that the revismg authority acted without jurisdiction in 
ordering insertion of the name of the respondent in the electoral roll in 
place of Radhesham Wahi’s name. 

It is next urged on behalf of the petitioner that in dealing with 
the appheation made by Radhesham Wahi, the District Judge, Nagpur, 
did not follow the procedure laid down in clause 8(1) of the regulations 
framed under rule 9(2) of the C.P. electoral rules and that consequently, 
under rule 44 (1) (c) of the said rules, the election of the respondent 
should be declared void. Assuming, for the sake of argument, that the 
District Judge, Nagpur, did not follow the correct procedure in trying 
Radhesham Wahi's application, we are of opinion that any irregularities 
which he may have committed in the exercise of his jurisdiction are 
not by themselves sufficient to vacate tjie final order which he passed 
in the case. In the full bench case of Hridyanath Roy vs, Ramchandra 
Barua (24 C.W.N., 723) Mookerjee, Acting C. J., has observed : — 

Since jurisdiction is the power to hear and determine it does 
not depend either upon the regularity of the exercise 
of that power or upon the correctness of the decision pro- 
nounced, for the power to decide necessarily carries with it 
the power to decide wrongly as well as rightly. As an 
authority for this proposition, reference may be made to the 
celebrated dictum of Lord Hobhouse in M allcar jun is. 
Narhari (25 Bom. 337 at page 347) ‘ a court has jurisdiction 
to decide wrong as weU as right ; if he decides wrong, the 
wronged party can only take the course prescribed by law for 
setting matters right and if that course is not taken, the 
decision however wrong cannot be disturbed Lord 
Hobhouse then added that though the court had made a sad 
mistake in following the procedure adopted, stfil in so doing 
the court was exercising its jurisdiction and to treat such an 
error as destroying the jurisdiction of the court was calculated 
to introduce great confusion into the administration of the 
law. The view that jurisdiction is entirely independent of 
the manner of its exercise and involves the power to decide 
either way upon the facts presented to the court is manifestly 
well founded on principle and has been recognized and 
adopted elsewhere.” 
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From the above remarks it is perfectly clear that where an officer has 
jurisdiction to decide a certain matter, the contravention of certain rules 
framed in regulating his procedure in the exercise of his jurisdiction 
does not affect his jurisdiction and nullify his order. We have already 
held that the District Judge, Nagpur, had jurisdiction in the matter 
presented before him, and we are of opinion that even if in exercising his 
jurisdiction he committed ceirbain irregularities, they do not afford any 
justffication for ignoring his order and declaring it null and void. 

Moreover, sub- clause (3) of regulation 8 of the regulations framed 
under rule 9(2) of the C.P. electoral rules says : “ The revising authority 
after hearing the evidence, if any, adduced on behalf of the parties and 
after such further enquiry as he may deem necessary, shall pass orders 
on the claim or objection and siich order shall he final, Similarly, rule 9(3) 
of the said rules says : The orders made by the revising authority 

shall he final and the electoral roU shall be amended in accordance there- 
with and shall, as so amended, be repubhshed in such manner as the 
Local Government may prescribe." Sub-rule (4) says that the electoral 
roU shall ceme into force from the date of such republication and shall 
continue in force for a period of three years. Now what is the meaning 
of saying that the orders of the revising authority are final and that the 
electoral roll as finally prepared and republished shall remain in force 
for three years from the date of its final pubhcation ? Can the election 
Commissioners go behind the orders of the revising authority and the 
entries in the final electoral roll ? We are of opinion that it is not open 
to the election Commissioners to go behind the orders of the revising 
authority or the entries in the final electoral roll as amended in accord- 
ance therewith. In Stowe vs. Joliffe (9 L.R.C.P. 734) it has been held 
that the register (electoral roll) is conclusive not only on the returning 
officer, but also on every tribunal which has to enquire into elections, 
except only in the case of persons prohibited from voting by any statute 
or by the common law of Parliament, i.e. persons who from some inherent 
or for the time immoveable quality in themselves have not, either by 
prohibition of statutes or at common law, the status of parliamentary 
electors, such as peers, women, persons holding certain offices or employ- 
ments under the Crown, persons convicted of crimes which disqualify 
or the like. This case has been followed in the Pembroke Boroughs case 
(5 O'M. & H., 135) where Mr, Justice Darling has observed (at pages 137 
and 138) : — 

And when you say that the register is conclusive, as has often 
been said, what you mean is this, that it is conclusive that the 
people who are on it have the quahfication which entitles 

them to be there It may be that their names ought 

not to have been there but they were there at the time of 
this election, and I think they cannot be said to have been 
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less a part of the register than the names of any other persons 
who may be on the register without a qualification/^ 

Similarly jMr. Justice Channell has observed in that case {vide page 144) : — 
When it is said that the register is to be conclusive what is 
meant is that the errors in it must stand. If it were always 
absolutely correct, there could be no importance in sajdng 
that it was to be conclusive. It seems to me that the poKcy 
of the legislature has, from the time of the Reform Act of 
1832, until the Ballot Act, been to make it necessary to raise 
aU questions as to rights to vote in the registration court and 
to do this by preventing their being raised at any other time 
or in any other maimer,” {Gf. also Parker’s Election Agent, 
3rd edition, page 242, and Rogers on Elections, voL II, 15th 
edition, page 248.) 

The same view has been taken in the Indian election petition cases. 
We accordingly hold that the order of the revising authority directing the 
insertion of the respondent’s name m place of Radhesham Wain’s name 
is final and binding on us, and that we have no power to question its 
correctness or legality or the legality or correctness of the entry made 
in accordance therewith in the re|?ablished electoral roll. 

We are also of opinion that the provisions of rule 44 (1) (c) of the 
C.P. electoral rules on which considerable stress was laid on behalf of the 
petitioners during the course of the arguments do not override, but are 
subject to the definite provisions of rule 9(3) of the said rules which lay 
down that the orders of the revising authority are final. In this connec- 
tion, the following observations made in the North Bhagal2^ur election 
petition case (see page 165) may be cited with advantage : — 

Rule 42 (corresponding to rule 44 of the C.P. electoral rules) 
no doubt provides inter alia that if in the opinion of the 
Commissioners the result of the election has been materially 
affected by any non-compliance with the provisions of the 
Act or the rules and regulations made thereunder, the election 
of the returned candidate shall be void. But the jurisdiction 
thereby granted is necessarily limited by the definite provisions 
of rule 9(3) regarding the finality of the order of the revising 
ofScer, and we are satisfied that under this rule we are pre- 
cluded from enquiring into the question of the respondent’s 
possession of the necessary qualifications as a voter. We 
are confirmed in this view by the conviction that the legisla- 
ture cannot have contemplated the provision of the cumbrous 
and elaborate procedure of an election Commission to 
determine simple questions of fact concerning the possession 
of such qualifications.” 
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We agree with the above observations and hold that we are bound by the 
order of the revising authority. 

Finally it was urged by Sir Moropant Joshi during the course of the 
arguments that it was open to him to show that the respondent had 
not been appointed by the Pioneer Insurance Company, Nagpur, to 
vote on its behalf, as the appointment of a person by a company 
to vote on its behalf amounted to a personal qualification, the absence 
of which could be proved in the case of an elector, notwithstanding 
the order of the revising authority directing the insertion of the 
name of such elector in the electoral roll or the entry of such person’s 
name in the roU. We do not agree with this contention. It is no 
doubt true that the statutory disability of a voter may be proved not- 
withstanding the entry of that voter’s name in the electoral roll 
{Stowe vs. Joliffe, 9 L.R.C.P. 734). But we are not dealing at this 
stage with the question of the respondent’s statutory disability. The 
question now before us is whether he possessed the qualifications 
necessary for being brought on the electoral roll of the Commerce and 
Industry coitstituency. The statutory disabilities of a candidate standmg 
for election and of a voter are specified in rules 5 and 7 respectively of 
the C.P. electoral rules, and the quft-lifications which a person must 
possess before his name can be brought on the electoral roll are given 
in schedule II attached to the C.P. electoral rules. In clause 10 of this 
schedule, the qualifications necessary for a voter in the Commerce and 
Industry constituency are specified. As to the possession of these and 
other qualifications mentioned in schedule II referred to above, the entry 
in the electoral roU is final and conclusive, though it does not entitle 
any one to vote who is suffering under a statutory disabUity. As pointed 
out by Mr. Justice ChanneU in the Pembroke Boroughs case (5 O’M. & 
H., 135 at page 142) : — 

It seems to me that case (i.e. Stowe vs. Joliffe, 9 L.R.C.P. 734) 
comes to this : The register is made conclusive as to quahfica- 
tion, but this does not entitle any one to vote who is by 
statute or the common law of Parliament prohibited from 
voting even when qualified. The prohibition must be 
something personal to themselves as saidf in the judgment, 
not a matter going only to their qualification^ 

We therefore hold that the electoral roU is conclusive that the persons 
who are on it have the qualification which entities them to be there. 

Our finding accordingly on the preliminary issue is that the electoral 
roU of the Commerce and Industry constituency, as revised in accordance 
with the order of the revising authority, is binding on the election 
Commissioners, and that they cannot go behind it and question the 
legality or the correctness of the entries made therein. 



CASE No, XXXVI 

Central Provinces (M.R.) 1927 

(LegisiauVe Assembly.) 


]V£e. Abdttl Qadie Siddiqi . . . . Petitioner. 


versus 


Syed ABtTL Hasan Natiqtte 


Respondent. 



It is not necessary, or proper, to make the Local Government or the 
returning officer a respondent to an election petition. The latter when 
determining Objections to a nomination paper is performing a judicial 
function. He can only be joined as respondent if there is an imputation 
of misconduct, as distinct from g»n erroneous decision on a point of law. 

The withdrawal of his deposit by a candidate is no bar to the pre- 
sentation and prosecution of an election petition. Nor by such with- 
drawal does the candidate acquiesce in the decision of the returning 
officer. 

One declaration appointing an election agent can be treated as an 
accompaniment to several nomination papers. 
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The petitioner was nominated by means of four nomination papers. 
On the date of the scrutiny, the returning officer rejected all these four 
nomination papers as invalid on the ground that they did not comply 
with the provisions of rule il(5) of the Legislative Assembly electoral 
rules. The result was that the respondent who was the only validh^ 
nominated candidate was declared dal} elected as a member of the 
Indian Legislative Assembly under rule 14(2) of the aforesaid rules. 
The petitioner has challenged the correctness of this decision by presenting 
this election petition. 

The respondent raised two preliminary objections. His first con- 
tention was that an election petition could be made on one ground only, 
viz. corrupt practice as defined in chapter IX -A of the Indian Penal 
Code, and he urged that as there was no allegation of corrupt practice 
on his party in the present petition, it was liable to be summarily dis- 
missed. His next contention was that the decision given by the returning 
officer about the validity or otherwise of the nomination papers at the 
time of the scrutiny was final, and that the election Commissioners 
could not go behind it and review it. Both these contentions were 
futile and untenable and the iearued pieq^iler for the respondent gave them 
up during the course of the arguments. 

It was urged on behalf of the respondent that the chief secretary 
to the Local Government (who was the returning officer in this case) 
or the Local Government on whose behalf he was acting as a returning 
officer was a necessary party to this petition, and that as neither of them 
had been impleaded as a party and as the time for joining them as a 
party had expired, the petition was hable to be summarily dismissed. It 
was further urged that as the petitioner had withdrawn his deposit of 
Rs. 500 after the rejection of his nomination papers, he had ceased to be a 
candidate from the moment of such withdrawal, and that he was con- 
sequently not competent to make an election petition complaining 
against the rejection of his nomination. It was also contended that the 
petitioner, by -withdrawing the deposit, had accepted the decision of the 
returning officer rejecting his nomination, and that he was therefore 
estopped from challenging the correctness of that decision. Lastly, it 
was urged that the order of the returning officer rejecting the nomination 
papers of the petitioner was perfectly correct as the petitioner had failed 
to comply with the provisions of rule 11(5) of the Legislative Assembly 
electoral rules by not filing a separate declaration of agency along with 
each of the four nomination papers presented by him. 

Rule 32(1) of the Legislative Assembly electoral rules goes to show 
that an election petition is directed against a returned candidate. The 
primary object of the petitioner, whether he is a defeated candidate or a 
voter in the constituency, in filing such a petition is to unseat the returned 
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candidate. He claims relief against nobody else except the returned 
candidate and it therefore follows that the only person who can bo 
joined as a respondent is the candidate whose return or election is com- 
plained of in the election petition. No doubt rule 34 provides that where 
the petitioner, in addition to calling in question the election, claims a 
declaration that he himself or any other candidate has been duly elected, 
he shall join as respondents to ‘his petition all other candidates who were 
nominated at the election. But in this case the petitioner does not 
claim a seat for himself, and the only person besides himself who was 
nominated as a candidate for the Central Provinces Muhammadan 
constituency was the respondent. Consequently, under the Legislative 
Assembly electoral rules, it was neither necessary nor proper for him to 
make either the Local Government or the returning officer respondent 
to this petition. 

In the EohtaJc case it has been observed that there is no provision 
in the Indian, as there is in the English, law for the returning officer 
being made a respondent in an election case ; and we should like to 
add that th^e is no provision either in the English law, or in the Indian 
law, for the Government being joined as a respondent to an election 
petition. In fact, the learned pleader <fwho argued this case on behalf of 
the respondent did not, during the course of his arguments, urge that 
the Local Government should have been joined as a respondent. What 
he, however, urged was that as the returning officer had suo motu given 
a decision against the petitioner, the petitioner should have made him a 
respondent. If this contention is accepted as sound, every Judge who 
decides a case against a litigant would be a necessary party to an appeal 
against his decree or order. But it is urged that, while a Judge is a 
judicial officer, a returning officer is not and is therefore a necessary 
party to an election petition which challenges the correctness of his 
order passed on the scrutiny of nomination papers. There is no substance 
in this contention. A returning officer is neither a purely ministerial 
officer nor a purely judicial officer. He partakes of both characters ; for 
some purposes, such as giving notices, providing polling stations, etc. 
he is merely a ministerial officer ; for others, such as determining objec- 
tions to nomination papers and ballot-papers, he fs a judicial officer 
(Parker’s Election Agent, 3rd edition, page 61). Therefore, even accord- 
iug to the English law, under which it is necessary to make the returning 
officer a respondent in certain cases, there must be an imputation of 
misconduct to justify his being made a respondent, and it has been held 
that a hand fide though erroneous decision upon a point of law, e.g. 
upon the validity of a nomination paper, is not a complaint of misconduct 
so as to justify his being joined as a respondent {ibid., page 679). We 
accordingly overrule the contention of the respondent and hold that the 
returning officer was not a necessary party in this case. 



CENTRAL PROVINCES (M.R.) 1927 


295 


The questions raised are : (1) whether the petitioner ceased to be a 
candidate when he withdrew his deposit and is therefore incompetent 
to iDrosecute this petition, and (2) whether by withdrawing the deposit 
he has submitted to the decision of the returning officer and is now 
estopped from challenging its correctness. With reference to the first 
question, we may observe that there is no provision in the electoral rules 
to the effect that a candidate ceases to •be a candidate as soon as he 
withdraws his deposit after his nomination is refused. On the contrary, 
rule 30(6) of the Legislative Assembly electoral rules says tint 
candidate means a person who has been nominated as a candidate 
at an election, or who claims that he has been so nominated or that his 
nomination has been improperly refused. The petitioner clearly comes 
■vvithin this definition as he claims that he was duly nominated and that 
his nomination was improperly refused by the returning officer. He had 
therefore every right to present this petition under rule 32, and the 
fact that he withdrew his deposit is no bar to his prosecuting it. More- 
over, under rule 32 an election petition may be filed by any candidate or 
by an elector. The petitioner is admittedly an elector on the roll of the 
Central Provinces Muhammadan constituency, and even assuming for 
the sake of argument that he ceased to be a candidate by withdrawing 
his deposit, he did not surely cease to be an elector, and there is nothing 
in the rules to prevent us from treating Ms petition as having 
been made in that capacity. We therefore overrule the first 
contention. 

The next question is whether the petitioner by withdrawing his 
deposit has acquiesced in the decision of the returiiuig officer and is 
estopped from challenging its correctness. In our opmion, no question 
of acquiescence or estoppel arises in tMs case. In the first place, there 
can be no acquiescence when there is no option. Rule 12(2) of the 
Legislative Assembly electoral rules says that if the nomination of a 
candidate is refused, Ms deposit shall he returned to him. Under this 
rule, the returning officer after rejecting the nomination of the petitioner 
called upon him to take back the deposit and the petitioner had to obey 
the returning officer. We fail to see how by acceptuig the deposit 
under these circumstances, he can be regarded as having acquiesced in 
the order of the returning officer rejecting his nomination. 

In Govinda Ramanuj Das vs, Eamcharan Das (I.L.R. 52 Ual. 748 
at 763), Page, J., has observed : — 

Further, it must be borne in mind that estoppel by acquiescence 
connotes among other things that the person estopped in 
effect has represented to the person who is infrioging Ms 
right that he is not entitled to complain that Ms right is being 
invaded ; and that the party rel 3 dng upon tMs representation 
has altered Ms position to Ms detriment under a mistaken 
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impression that he was legally justified in acting as he had 
done.” 

In the present case, nobody infringed the right of the petitioner. 
The returning officer has bound to return the security deposit to him 
and he was entitled to receive it after his nomination was refused. He 
made no representation to anybody that he would not dispute the decision 
of the returning officer, nor drd the respondent alter his position to his 
detriment after the deposit was paid back to the petitioner. That being 
so, it is idle to contend that the acceptance of the deposit by the petitioner 
estops him from prosecuting this petition. In Midnapore South'^ case, 
the pleas covered by issue no. 2 were raised and overruled. We agree 
with the view taken in that case and hold that the petitioner had a 
right to make this petition, notwithstanding the fact that he accepted 
the security deposit and that he is in no way estopped from prose- 
cuting it. 

It appears that on the 20th of October, 1926 the petitioner filed four 
nomination papers and along with them, and not attached to any one 
of them, heffiled a declaration appointing himself as his election agent 
for the election. On the following day, i,e. on the 21st October, 1926, 
which was the date fixed for ^he scButiny of nomination papers, the 
returning officer rejected all these four nomination papers on the ground 
that the petitioner had failed to comply with the provisions of rule 11(5) 
of the Legislative Assembly electoral rules. In doing so, he observed : — 
Rule 11(5) requires that each nomination paper shall be accom- 
panied by a declaration regarding the election agent of the 
candidate. In the present case, had the single declaration 
which was received been attached in any way to any one of 
the nomination forms, there would have been a compliance 
with rule 11(5) as regards that particular nomination form. 
As the declaration was not attached to any nomination form 
but all were loose, it cannot be said to which nomination 
(form ?) the declaration pertained. I must therefore hold 
that IMr. Siddiqi owing to this failure to comply with rule 11(5) 
of the rules has not been duly nominated and I reject his 
nomination.” 

The question now is whether the interpretation put upon rule 11(5) 
bj the returning officer is correct. We had occasion to interpret this 
rule in the election case Central Provinces Commerce and Industry (see 
page 283). In that report we have given our reasons for holding that the 
view taken by the returning officer is not correct. We had the advantage 
of hearing a very elaborate argument on the point from the learned 
pleader for the respondent in this case. After giving our most careful 


1 I.E.P. II. 187. 
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coasideration to the several points urged by him in his argument, we 
have come to the conclusion that the view already taken by us as to the 
interpretation to be put upon rule 11(5) is sound and we see no reason 
to alter it. 

When the petitioner filed four nomination papers and along with 
them a loose declaration of agency before the returning officer, there can 
be no doubt that his intention was that th® declaration should be treated 
as an accompaniment to all the four nomination papers presented together. 
This is admitted by the respondent in his written statement, but he 
urges that though the declaration accompanied all the nomination 
papers it did not accompany every or each nomination paper as 
required by rule 11(5) To admit that a declaration accompanies 
all the nomiaation papers, and at the same time to urge that it does 
not accompany every one of those nomination papers is in our opinion 
a contradiction in terms. We do not think there is any incongruity in 
a declaration being an accompaniment of all and every one of the nomina- 
tion papers filed along with that declaration. Accompaniment does not, 
in our opinion, convey any idea of exclusive appropriation t)f the thing 
accompanying to one thing only. One thing can go in company with and 
form an accompaniment to several things taken separately. What the 
learned pleader for the respondent wants us to do in order to justify his 
construction is to read the word separate ” before the word '' declara- 
tion ” occurring in the second line of rule 11(5). We do not think we 
can add any word to or take away any word from, the language of a 
statute for the purpose of putting upon it a meaning which it does not 
itself convey but which is sought to be put upon it by the respondent- 
In Maxwell, on the Interpretation of Statutes (6th edition, page 25) 
it has been observed that nothing is to be added to or to be taken away 
from a statute unless there are adequate grounds to justify the inference 
that the legislature intended something which it omitted to express. 
No adequate grounds have been urged in the present case to justify 
any such inference, and we therefore think that it would be a wrong 
thing to read the word ‘'separate” before the word “declaration^’ 
when the legislature has deliberately omitted to use that word. 

Moreover, we are of opinion that if two constructions of sub-rule (5), 
rule 11 are possible, the petitioner who, relying on one construction, 
filed his nomination papers in a batch along with one declaration, cannot 
be said to have acted in contravention of the said sub-rule. Besides, 
we hold that the construction which the petitioner has put on rule 11(5) 
is more reasonable and equitable and harmonises better with the intention 
of the legislature. In this connection, we should like to point out that 
the object of the legislature in insisting on the filing of a declaration of 
agency by a candidate for election is obviously to enable it “to allocate 
definite responsibility for the conduct of the election, especially with a 
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vieT^’ to the preYention of any corrupt practices ” (Hammoncrs Indian 
Candidate, page 40), and that object is surely accomplished when a candi- 
date files one declaration of agency along with the nomination papers 
filed by him in a batch. Where is the necessity or propriety of requiring 
a separate declaration of agency along with each nomination paper in 
such a case when a single declaration filed along with the nomination 
papers presented together wcmld fully accomplish the object which tlie 
legislature has in view ? It may be said that probably the legislature 
intended that the record of every nomination paper should be complete 
in itself so that the returning officer may not have to refer to the record 
of any other nomination pa^Der to adjudge its validity. But a reference 
to other nomination papers would be unavoidable in case an objection 
to the validity of a nommation paper is taken under 11(4) read with 
regulation 4 (2) (B) of the regulations framed under rule 15 (vide page 68 
of the Legislative Assembly electoral rules and regulations), and there is 
consequently no substance in the aforesaid contention. 

in this connection we may also point out that under the old Legisla- 
tive Assembly electoral rules which were in force in 1920 it was enough 
for a candidate to file a declaration of agency on or before the date fixed 
for the nomination of candidates and it was not necessary for him to 
file it along vfith his nomination paper or papers. That rule has been 
replaced by rule 11(5) of the new rules which requires that every nomina- 
tion paper delivered under sub-rule (3) of rule 11 shall be accompanied 
by a declaration of agency and that no candidate shall be deemed to be 
duly nominated unless such declaration is delivered along with the 
nommation paper. We do not know why this new sub-rule was sub- 
stituted for the corresponding old rule. But this new sub-rule (5) read 
with sub-rule (3) of rule 11 appears to show that it was primarily intended 
to provide for the case of '' a nommation paper ” (i.e. a single nomina- 
tion paper) filed by or on behalf of a candidate and was not, it would 
seem, intended to cover the case of more nomination papers than one 
filed by him or on his behalf. In other words, the expressions every 
nomination paper and the nommation paper ” occurring in sub- 
rule (5) were intended to refer to “ a nomination paper filed by or on 
behalf of each individual candidate and not to every one of the several 
nomination papers filed by him or on his behalf. If this view is correct, 
the only reasonable way to interpret sub-rule (5) so as to make it applic- 
able also to cases in which more nomination papers than one are filed 
by or on behalf of a candidate, is to hold that each separate delivery of 
a nommation paper or papers should be accompanied by a declaration of 
agency. Any other interpretation of the rule would cause unnecessary 
hardship. We accordingly hold that having due regard to the history 
o rule 11(5} and the intention of the legislature in requiring a declara- 
tion of agency from a candidate for election, we shaU not be justified in 
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interpreting rule 11(5) to mean that where a candidate files a number 
of nomination papers together, he must file along with them as many 
declarations of agencj^ as there are nomination papers. 

As it is admitted that the nomination papers filed by the petitioner 
are valid in every other respect except in respect of compi 3 dng with the 
provisions of rule 11(5) and as we have held that there was no failure 
in complying with rule 11(5), we hold l^at the petitioner was duly 
nominated and that the returning officer was wrong in rejecting his 
nomination and in declaring the respondent duly elected under 14(2). 




CASE No. XXXVII 

Champaran North (N.-M.R.) 1924^ 

(Bihar and Orissa Legislative Cottnoil.) 

Upadhyay Ambika Prashad ... . . Petitioner, 

versus 


Lakshmi Mohan Misra 

Eai Sahib Ram Gopah Singh Chaitdhury 


Respondents, 



It is a material irregularity to mark the electoral roll number ot 
voters on the back of each ballot-paper, as tending to the identification 
of the voter. Where a substantial portion of the electors have been 
prevented effectively from recording their votes the election is void. 
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The contesting respondent Babu Lakshmi Mohan Misra who was a 
candidate for the North Champaran non-Muhammadan rural con- 
stituency polled 843 votes and was declared to have been duly elected ; 
the petitioner Babu Ambika Prashad Upadhyay poked 721 votes and the 
third candidate Chaudhury, Ram Gopal Singh, Rai Bahadur, polled 
167 votes. 

The petitioner asks for a scrutiny and claims the seat on the ground 
that 212 votes recorded at the Bettiah polling station and 149 votes 
recorded at the Lauriya polling station on behalf of Babu Lakshmi 
Mohan Misra were improperly accepted by the presiding officer and that 
there was a material irregularity in conducting the election. It appears 
that at both these polling stations the electoral roll number of the voter 
was marked on the back of each ballot-paper and that it was thus possible 
for the persons engaged in the counting to ascertain the identity of the 
voter. The number of marked ballot-papers found in the box of the 
petitioner was 77 at Bettiah and 40 at Lauriya. 

If these marked ballot-papers had been rejected the num«ber of votes 
received by Babu Lakshmi Mohan Misra would have been reduced 
from 843 to 482 and those received by Babu Ambika Prashad would 
have been reduced from 721 to 604. It was urged by the petitioner 
before the returning officer that the marked papers should be rejected 
and that he should be declared to have been duly elected. 

The returning officer by his order, dated the 4th December, 1923, 
rejected the objection in the following words : After the counting the 

ballot-papers will be mixed up with the ballot-papers of other polling 
stations so that no one will be able to identify the voters of Bettiah and 
Lauriya, unless he knows what are the official marks distinguishing the 
ballot-papers of these two stations or unless he has access to the ballot- 
paper lists, and as the stamps and the lists are kept strictly confidential 
it is impossible for the voter to be identified.” It may be that identifica- 
tion could not be made by reference to the ballot-paper lists (though 
this is not at all clear from the regulations) by any one except the pre- 
siding officer ; but it is by no means shown that those who were engaged 
m the counting co*uld not from the electoral roll numbers appearing 
on these defective baUot-papers have ascertained who the voters were. 
The secrecy of the ballot was therefore violated, and the first question 
is whether it has affected the result of the election. The answer to this 
is clearly in the affirmative. 

The next question is whether the election should be declared void 
or whether upon a scrutiny and after rejecting the challenged votes 
petitioner should be declared to have been elected. As has been observed 
by Hammond in The Indian Candidate and Returning Officer ” at page 
173, a scrutiny should be allowed only in cases where the margin is small ; 



304 


INDIAN ELECTION CASES 


but where a substantial portion of the electors have been ]3revented 
from recording their votes effectively owing to a breach of the law we 
think it would be wrong to allow the election to stand. Here no less 
than 515 persons out of a total of 1,731 were prevented from effectively 
recording their votes and the rule laid down in WarringtOi'i\':} ease (I. 
O’Malley and Hardcastle, 42) cannot be appHed. A very substantia] 
proportion of the voters have been prevented from voting effectively 
through the fault of the presiding officer and the election should, in our 
opinion, be declared void. The law on the subject has been fully dis- 
cussed in Woodward vs, Sarsons, a full report of which is given at page 342 
of '' The Indian Candidate and Returning Officer 

It is contended by the petitioner that if the result of the scrutiny is 
to unseat the contesting respondent, it is not open to the latter to object 
to the petitioner’s being returned as he has filed no recriminatory petition 
In the view we take of the case the question does not arise. The election 
being no election in law it is void. 

The result is that we declare that the returned candidate has not been 
duly elected and that the election is void. The petitioner is entitled 
to the costs of this hearing which we assess at Rs. 80 and we recommend 
that the amount be recovered by hin^ from the contesting respondent. 



CASE No. XXXVIII 

Chingleput (N.^M.R.) 1924 

(Madras Lboislative Coubcsil.) 


K. V. I&fcISHNASWAMI NaYAKAE 

versus 

(1) A. Ramaswami Mudaliyar 

(2) C. Mxjthiah Mxidauyab 


. . PetUiomry 



Respondents. 


20 



Grounds which will justify a recount discussed* 

Procedure to be observed during the counting of votes, and number 
of agents to be allowed to be present. 

Canvassing by members 6f taluh boards and by teachers of local 
board schools does not amoxmt to undue influence of such a degree as 
would vitiate the election. 

Evidence of bribery should not fall short of the standard required to, 
prove any criminal charge. 



CHINGLEPUT (N.-M.R.) 1924 


307 


First, the petitioner claims a general recount and scrutiny of the 
votes. It is well settled law that no candidate is, as a matter of right, 
entitled to such a recount or scrutiny merely for the asking. It is a 
matter of discretion for the court, and the petitioner has to make out 
and prove specific grounds which will satisfy the court that the return 
was not accurate, and that recount and scrutiny are called for in the 
interests of justice. The petitioner has pressed before us on this part 
of his case four grounds : — 

(1) that the returning officer had not received aU the forms no. VI 

along with the ballot-boxes and therefore could not have 
checked the papers in some of the ballot-boxes with the 
figures entered in form no. VI by the presiding officer ; 

(2) that, in several instances, the total number of figures actually 

found in the ballot-boxes did not correspond with the totals 
entered in the form no. VI by the presiding officers ; 

(3) that no reasonable opportunity was allowed to the candidates 

to examine the rejected ballot-papers and 'state their 
objections to the returning officer, or to see the ballot-papers 
generally and state their objections to the votes ; 

(4) that the returning officer left it to the counting clerk to decide 

which votes were so doubtful as to require the decision of 
the returning officer on their validity. 

As to the first point, from the evidence of P.W. 20, it appears to be 
true that certain forms no. VI were received after the ballot-boxes had 
been opened. But column 2 in register, exhibit C, was in these cases 
filled up from form no. VII, in which are reproduced for his own division 
by each divisional officer, the figures in column 3 of the form no. VI 
received from the various polling stations in his division. In cases 
where form no. VI had not been received, the number of papers in the 
ballot-boxes was checked with the figures in form no. VII. AU the forms 
no. VI are now before us and we are not pointed to any instance in 
which the figure of any form no. VI does not correspond to the figure 
entered in column 2 of register, exhibit C. We therefore find no force 
in this objection. 

As to the second point, it appears from a comparison of columns 2* 
and 3 in exhibit C, that in several instances the totals foimd in the ballot- 
boxes differed by one or two papers from the number entered m form 
no. VI. In only one case — ^form no. VI, serial no. 45 — ^the difference is 
large, namely 13. But there is nothing to suggest that we should give 
a sinister interpretation to this difference. There is absolutely no- 
evidence on which to base any inference that the baUot-box was tampered 
wdth. Under the rules, it was open to the candidates or their agents 
to put their own seals on the ballot-box before it left the polling office. 



INDIAN ELECTION CASES 


308 

No one has come forward to say whether the petitioner’s agent put any 
seal or not. No complaint that the seals of any box were tampered with 
was made to the returning officer, nor was any suggestion of the sort 
put forward before us in the examination of the petitioner’s witnesses. 
We reject the suggestion that any box had been tampered with. The 
difference of figures in this case in our consideration may be due to 
inaccurate counting by the presiding officer or to votes for the Legislative 
Assembly having been put in the Legislative Council boxes. The return- 
ing officer signed exhibit C in token of its correctness and he has not been 
examined to elicit how this difference in number had occurred. Even 
if we allow thirteen more votes to the petitioner, that will have no effect 
upon the result of the election. We find here no ground for a recount. 

As to the third point, what candidates and their agents are entitled 
to at the time of the counting, is laid down in regulation 46. They 
have two privileges : (i) after preliminary checking of the number of 
votes in the ballot-boxes with form no. VI, and the distribution of votes 
to the countiag clerks, they should have reasonable opportunity to iaspect 
without hatldlmg the ballot-papers ; (ii) when the returning officer has 
rejected a ballot-paper as invalid, a candidate or his agent may question 
the correctness of the order, and then the returning officer should record 
his reasons for rejection. The petitioner’s general complaint is that as 
the votes were counted by ten sets of clerks at the same time and as 
the rejection of votes by the returning officer was going on also at the 
same time, and as he was allowed only one agent it cannot be said that 
he had reasonable opportunity to inspect either the counting process or 
the rejection process, or both. This complaint is voiced by his agent, 
P.W. 29, who admits that he does not know the regulations and never 
attempted to acquaint himself with them. The petitioner seems to claim 
that the votes must be counted one by one by the returning officer himself, 
each vote being shown to the candidates before it is counted or rejected, 
and they being allowed to state the objection, if any, to its being counted . 
But we are quite sure that this is not the intention of the regulations ; 
otherwise the power given to the returning officer to appoint assistants 
in counting the votes and to reject votes without the candidates being 
entitled to show cause against rejection, would tfe meaningless. All 
that is intended is that the candidate or his agent should have a general 
opportunity to see for Mmself that the counting and rejection are proceed- 
ing on the right lines, and check them for himself from time to time 
to satisfy himself that the proper principles are being followed. Such 
inspection as is allowed to a candidate must be consistent with the 
xegulatiom which lay down that the opportunity of inspection is available 
only during the time when the general counting by the assistants of the 
returning officer is going on and that each candidate shaU be aUowed only 
one agent for that inspection. It is in evidence that the only request 
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made to the returning officer in this case by the petitioner was that as 
there were ten sets of counting clerks, each candidate should be allowed 
to have ten agents to watch and check the counting. As there were 
five candidates, this would have meant no less than 55 outsiders in the 
room, and obviously it would have been impossible for the counting staff 
to keep an eye over such a body of people to see that no attempt was 
made to tamper with the ballot-papers. To allow such a number would 
have entailed a fresh influx of officials to keep an eye on them, and the 
request was rightly refused as impracticable, and we certainly are not 
prepared to hold that this refusal deprived candidates or their agents 
of that reasonable opportunity which the regulations allowed to them. 

It is further in evidence from the statement of the petitioner’s agent, 
P.W. 29, that the allegation that he did not have reasonable opportunity 
of inspecting and checking the votes is not correct. All the other four 
candidates and their agents presumably had the same opportunity. 
Nevertheless, no single instance has been alleged going to show that the 
inspection of any vote or any rejected paper was refused when demanded ; 
or that any objection to any rejected paper was not noted. 'She petitioner 
has not examined the returning officer, but when the Sub- Collector, P.W. 
14, was examined, he gave it as his opinion that reasonable opportunity 
was given. In these circumstances, we" are not prepared to hold that 
there has been any breach of the regulations in this matter. 

As to the fourth point it is quite clear from the evidence that the 
clerks were instructed to put aside for the decision of the returning officer 
all votes which appeared in any way doubtful. It is a purely mechanical 
process, seeing whether a cross is well and truly opposite a candidate’s 
name. The mechanical duty alone was entrusted to the clerks. If 
there was any deviation from correctness, the votes were put on one side 
as doubtful, for the decision of the returning officer. Regulation 46 (2) 
(6) permits the returning officer to appoint assistants to help in counting, 
which implies in itself a certain measure of delegation to these assistants. 
Their work was supervised by revenue divisional officers. We cannot 
say that in any real sense these clerks in performing the mechanical 
duty described, were usurping the quasi- judicial functions of the returning 
officer. 

A point has been made on the statements of P.Ws. 14 and 29 that 
the majority in favour of the candidate, Ramaswami Mudaliyar, was 
talked about on the night of the counting as about 105, while at the 
official announcement on the afternoon on the next day his majority 
was announced as 410. Prosecution witness 29 admits that the returning 
officer himself never mentioned the figure 105. It appears to have been 
mentioned by some clerks. The returning officer is the best man to 
know the real facts in this matter, and the petitioner has not chosen to 
examine him. The said estimate may have referred only to the totals 
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made by the clerks without reference to the doubtful votes allowed by 
the returning officer himself. It is asserted that a petition asking the 
returning officer not to announce the result, because of this difference in 
figures, was presented just before he made the filial announcement, and 
that the petition was returned by him. But it is not produced before 
us and we do not know what it contained. In these circumstances; 
we see no foundation for the inference that the figures announced were 
not correct. On the whole, we decide the petitioner has made out no 
case for a general recount or scrutiny of the votes. 

Allegations of undue influence were also put forward. All that 
we find proved is a certain amount of canvassing by members of taluk 
boards and by teachers of local board schools. Such canvassing by these 
teachers may be against departmental instructions, but does not in our 
vie-^v amount to a circumstance which would vitiate the election. It 
might lead to the inference that some pressure was brought to bear 
on these teachers, but that any undue influence was exercised by them 
over voters, we do not find proved. Two witnesses P.Ws. 23 and 25, 
speak to a particular threat of removing a school unless the villagers 
voted for the respondents. Suoh evidence, if it was held to be reliable, 
would be evidence of some undue influence. But we do not find it in 
any way reliable. There is therefore no case for the respondent to 
answer on this count. 

Specific allegations of bribery were made, and no doubt if any one 
specific instance of bribery by or on behalf of the returned candidate 
were proved, the election would have to be set aside. For this reason 
that the charge of bribery is a serious charge, in fact a criminal charge, 
we consider that the evidence requisite to prove it, should not fall short 
of evidence required to prove any criminal charge. Applying this 
test to the evidence of the witnesses, P.Ws. 1, 3, 19, 27, 29 and 31, who 
speak of definite acts of gifts of money, we are not satisfied that in any 
of these instances the allegation has been made good. 

For purposes of rule 47 of the Madras electoral rules, we record a 
finding that no corrupt practice has been proved to have been com- 
mitted by any candidate or his agent or with the connivance of any candi- 
date or his agent, and that no person has been proved at this enquiry 
to have been guilty of any corrupt practice. 

^ We therefore dismiss this petition. Respondent will get costs from 
petitioner, fixed by us in one sum at Rs. 1,600 (sixteen hundred). 



CASE No. XXXIX 

Chota Nagpur Division (M.R*) 19^4 

(BiHAB and ObISSA* LBOiaLATIVB OOTO'CaOL.) 


Khwaja Hakim Jan . . . . . . Petitioner ^ 


versus 


MaoiiAVI Shaikh Muhammad Husain 


. • BespondenU 



The manager of a Court of Wards estate is an ‘‘ ojBficial ’’ 'within the 
meaning of section SOB of the Government of India Act, 1919, read with 
the rules prescribed imder section 134 of the Act. 

A returning officer should make a summary enquiry into the candi- 
date’s eligibility at the time of scrutiny of the nomination paper. 
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The petitioner was a candidate for election for the Chota Nagpur 
Division Muhammadan rural constituency of the Local Legislative Council 
at the last general election, and on the 5th November, 1923, at the* 
scrutiny of the nomination papers in connection therewith an objection 
was made before the returning officer by the respondent that the petitioner 
was not eligible for nomination on the ground that he was an official 
within the meaning of section SOB of the Government of India Act of 
1919. It was admitted that the petitioner was at the time of his nomina- 
tion the manager of an estate under the management of the Court of 
Wards, and it was contended that the petitioner was an official within 
the meaning of the Act. The returning officer allowed the objection and 
rejecting the nomination paper of the petitioner he declared the respon- 
dent to be duly elected. 

The petitioner now contends that the election is void, firstly on the 
ground that the nomination was valid, and, secondly on the ground that 
the returning officer had no jurisdiction to reject the nomination 
paper. • 

It is urged that a manager of Court of Wards estate is not an official 
as defined in rule 2 of the rules framed under section 134 of the 
Government of India Act : firstly, because he is not a Government 
servant, and, secondly, because he is not paid by salaries or fees out of 
the general revenues of the Government of India. 

The expression Government servant ’’ is not defined in the Act, 
but there is not any difficulty as to its meaning. From section 1 of tho 
Act it is clear that India is governed in the name of His Majesty the 
King-Emperor and that all rights which, if the Government of India 
Act of 1858 had not been passed, might have been exercised by the 
East India Company may be exercised by and in the name of His Majesty 
as rights incidental to the Government of India. The Government is 
carried on either directly through the Government of India or indirectly 
through the Local Government. According to the General Clauses Act 
of 1897, Government includes the Government of India and the Local 
Government. If the Court of Wards is subordinate to the Local 
Government then the petitioner being employed by the Court of Wards 
is clearly a Government servant. 

It is contended that the Court of Wards is a statutory body indepen- 
dent of Government, but a reference to Bengal Act IX of 1879 from which 
statute the court derives its authority shows that this contention cannot 
be accepted. Section 5 of the statute enacts that the Board of Revenue 
shall be the Court of Wards. Section 3 provides that the court may 
delegate certain ftinctions to Commissioners and Collectors. Section 69 
enacts that in exercising its powers under the Act the court is to be 
guided by the advice and instructions of the Governor in Council, 
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Section 48 enacts that the manager shall be guided by the instructions of 
the court in the application of the moneys recovered by him subject to 
the special orders of the board as regards the order of priority in respect 
of certain heads of expenditure. Subject to the provision of the Act, 
the acts of the court are the acts of the Board of Revenue. Now, the 
Board of Revenue is nothing but a name for a body of civil servants 
under the Crown in India. ^ brief examination of the history of the 
legislation on the subject will make this clear. 

The first Board of Revenue was established by the order of the 
Court of Directors of the East India Company in 1771. It consisted of 
the Governor and members of the Council and an Accountant-General 
with assistants and was located at Calcutta. That body was succeeded 
by a Committee of Revenue under whom there were Provincial Councils 
stationed at Burdwan, Murshidabad, Patna, Dinajpur and Dacca. In 
1781 the Provincial Councils were abolished and their duties were trans- 
ferred to the Committee of Revenue which had been reorganized and 
now consisted of four covenanted servants of the company. In 1786 
this Committee of Revenue was abolished and a Board of Revenue was 
again established. This board consisted of a number of Government 
servants whose duties were superintei>dence and control over subordinate 
■officers and rules for their guidance were incorporated in regulation II 
of 1793. By regulation III of 1822 three such Boards of Revenue for 
the Lower, Central and Western Provinces were respectively established, 
and the Board of Revenue for the Lower Provinces, within which fell 
the present province of Bihar and Orissa, consisted of such number 
of members as the Governor-General in Council might from time to 
time appoint. In 1829 by regulation I of that year, Commissioners 
were vested with the powers of the Board subject to certain modifications 
but were placed under the instructions and control of a Sadar or Chief 
Board of Revenue. Section 4 of that regulation prescribed that 
Com m i s sioners and the Sadar Board were to he guided by the orders of 
the Governor-General in Council who was empowered to fix the stations 
-at which they should reside when not employed on duties of circuit. 
By Act XLIV of 1850 the Board of Revenue in the customs, salt and the 
opium departments, which had been constituted by Regulation 4 of 1819, 
was merged in the Sadar Board of Revenue which was henceforth to be 
styled as the Board of Revenue for the Lower Provinces of the Presidency 
.at Port William in Bengal. Finally upon the partition of Bengal in 
'1912 and the creation of the province of Bihar and Orissa, the legislature 
of this province passed Act I of 1913 constituting a Board of Revenue 
for Bihar and Orissa, and by section 5 of the Act aU references to the 
Board of Revenue constituted under the Board of Revenue, regulation IT T 
of 1882 or the Bengal Revenue Commissioners, regulation I of 1829 or 
to the boards referred to m ike Bengal Board of Revenue Act of 1850 
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were to be construed as reference to the board as reconstituted by the 
Bihar and Orissa Act. 

Accordingly it seems clear that the members of the Board of Revenue 
have from the earliest times been the servants of Government, 

Therefore it follows that the Court of Wards also is a body comprised 
of such servants. 

Now section 39 of the Act confers povier upon the court to appoint 
a manager to manage the property of the ward and section 41 empowers 
the court to pay the manager an allowance out of the property for his 
care and pains in the execution of his duties. The manager therefore is 
also a Government servant within the meaning of section 134 of the 
Government of India Act. 

It is admitted that the manger is a whole-time officer and that he 
is paid by a salary, but it is contended that he is not an official as the 
salary does not come out of the revenues of India. The reply to this is 
that rule 2 of the non-official rules made under section 134 of the 
Government of India Act does not prescribe that the salary shall be paid 
out of the revenues of the Government of India. Even if it did so the 
manager would not fall within the rule, for there is nothing in the Court 
of Wards Act which precludes the Government in case of necessity from 
advancing money for the purpose of paying the manager and recouping 
itself from the income of the property. In such a case the manager 
could be said to be paid out of the general revenues and the rule even 
in its restricted sense would be applicable to him. But, in our opinion, 
rule 2 contains no implied restriction and prescribes that a Government 
servant shall be an official whenever he receives his salary from the hand 
of Government no matter from what source derived. 

In the present case therefore the petitioner fulfils the conditions 
required by the rule. He is therefore an official. 

Our attention has been drawn to the fact that in NazamuMin vs. 
'Queen Empress (I.L.R. 28, Calcutta 344) there were observations by a 
Division Bench of the Calcutta BQgh Court that a Court of Wards 
manager was not a public servant within the meaning of section 21 of 
the Indian Penal Code, and it is suggested that section 59 A of the Court 
of Wards Act was eS&pressly enacted in order to meet the difficulty raised 
by these observations. It is not necessary for the purposes of this case 
to consider the correctness of the reasoning of the learned judges in the 
ease above referred to, for it does not appear to be material to consider 
whether the manager would or would not be a public servant without 
the express provisions of section 59A. What is to be determined is 
whether he is a Government servant within the meaning of the 
Government of India Act ? 

An attempt has also been made to show that the income of the 
estate which is managed by the petitioner is a local fund within the 
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meaning of rule 9 (14) {a) of the Fundamental Rules framed under 
section 86B of the Government of India Act, and that as the petitioner 
is paid by such a fund he is at most a Government servant on foreign 
service and that it cannot properly be said that he receives any salary 
from Government. In our opinion the Fundamental Rule in question 
has no bearing upon the case ; the income of the estate is not a local 
fund and it is sufficient thatrthe manager receives his salary from the 
hand of Government. 

We find, therefore, that the petitioner being an official is not qualified 
for election to the Legislative Council. 

The next question is whether it was competent to the returning 
officer to reject the nomination paper. Now rule 9 of the regulations- 
framed by the Local Government under the election rules of 1920 {vide 
notification nos. 1737-R.T., dated the 29th July, 1920, and 2878-R.T.,. 
dated the 24th September, 1920) runs as follows : “ The returning 
officer should decide objections to the nomination paper itself ; but her 
should not determine the question whether the candidate is duly qualified 
or not, or whether the candidate’s age as stated in the nomination paper 
is correct or not.” 

The regulations applicable to th^ present case were published by 
notification no. 7331 in the Bihar and Orissa Gazette Extraordinary, 
dated the 19th October, 1923 and they purport to have been framed 
under the powers conferred by rule 15 of the rules framed by the 
Government of India and published by notification no. F-213-VIIT, 
dated the 30th July, 1923, in the Government of India Gazette. These 
rules again purport to have been framed under sections 102A and 120 
of the Government of India Act, and it is clear that the regulations of 
1923 give wider powers to the returning officer. Clause I of regulation 
24(4) empowers the returning officer, after summary inquiry to reject 
the nomination paper on the ground that the candidate is ineligible for 
election under rule 5 or 6. But neither of these rules prescribes that a 
person shall not be eligible for election because he is an official. They 
prescribe other grounds of ineligibility and the question is whether the 
returning officer was bound to disregard the provisions of section SOB of 
the Government of India Act and to accept the petitioner’s nomination 
paper so long as he did not suffer from any of the disabilities specifically 
enumerated in rules 5 and 6, In our opinion the rules are neither 
exhaustive nor exclusive. It is true that rule 11 prescribes that a person 
may be nominated as a candidate for election if he is eligible for election 
under the rules. But the rules are framed under sections 72A and 129A 
of the Act and are therefore subject to the provisions of the Act. The 
petitioner would therefore not be eligible under rules 5 and 6 if he was 
already disqualified under section SOB. It fohows that the returning 
officer acting under regulation 24 was bound to take notice of the 
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-disqualification of the petitioner by reason of his being an official. EEs 
nomination paper was therefore rightly rejected. 

In this view of the case it is unnecessary to consider in any detail 
the law in England. Generally speaking, it may be said that in England 
the only duty of the returning officer is to decide objections to the nomina- 
tion paper itself. He has no jurisdiction to determine such a question 
as the qualification of a candidate which ^can only be determined by an 
•election petition, and it would seem that rule 9 of the rules of 1920 to 
which reference has already been made was intended to foUow the English 
practice. But in a municipal election case decided upon the provisions 
of the Municipal Corporations Act of 1822 in England it was held that the 
returning officer should reject any nomination paper which is on the 
face of it a mere abuse of the right of nomination or an obvious unreality, 
as for instance, if it purports to nominate a deceased Sovereign : Harford 
vs. Lynshey (1899), 1 Q.B. 852. In our opinion these principles also 
apply in India and the rules and regulations of 1923 give effect thereto. 

Einally it was contended on behalf of the petitioner that the returning 
officer’s proper duty was to accept the nomination and to kave it to an 
aggrieved party to raise the question of the petitioner’s ineligibihty by 
an election petition in the even^ of his being elected and it was also 
suggested that the petitioner might h^ve freed himself from his dis- 
ability by resigning his post before being declared to be elected. In the 
view which we take the point does not arise but it is of interest to note 
that in Harford vs. Lynshey above referred to a doubt was expressed as 
to whether a minor who attained his majority between the nomination 
and the poll would be disqualified. In the case before us the law speaks 
with a clearer voice. In our opinion rule 11 requires that a person must 
be qualified to be elected as a member of the Council at the moment when 
he offers himself for nomination. If there is any ground of disqualifica- 
tion the returning officer cannot accept his nomination on the chance 
that the disqualification may be removed before the election is com- 
pleted. Election includes nomination which is one of the processes 
necessary to complete it, and it is reasonable that eligibility for election 
should be the measure of eligibihty for nomination. In our opinion 
regulation 24 requires the returning officer to make a summary enquiry 
into the candidate’s eligibility under rules 5 and 6 read with section SOB 
of the Act. 

The result therefore is that the petition fails and our decision is that 
a report be submitted by the president to the Local Government that the 
respondent, the returned candidate, has been duly elected. We further 
recommend that the costs of this inquiry which we assess at Rs. 160 
be paid by the petitioner to the respondent. 




CASE No. XL 

Dacca City (N.M.) 1924 

(Bengal Legislative Coitncil.) 

Shyam Chakd . . . , . . PetitioTier^ 

versus 

Rai Bahadue Pyaei Lal Das, M.B.E. ^ . Bespoudent no. 

Dhteendea Chaistdea Bay . . . • „ 2. 

Satish Chanbea Saekae . . , . „ 3. 



It is not necessary to maintain the secrecy of the official marks on 
ballot-papers, when there is an enquiry into the election based on an 
-election petition. ^ * 

Substantial compliance with the electoral regulations is sufficient. 
In order to void an election any irregularity must be of such a kind as 
materially to affect the result of the election 
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The petitioner alleged certain corrupt practices and non-compliance 
with certain regulations in the Bengal electoral regulations. 

Apart from the evidence as to corrupt practices which was discussed 
at great length the Commissioners made the following observations as to 
procedure and non-compliance with electoral regulations : — 

On the 11th of April last, when we sat for the first time to settle 
the points for determination, the petitioner had presented a petition, 
alleging three more instances of corrupt practices on behalf of the 
respondent no. 1. We, however, declined to entertain that petition as 
having regard to the period of limitation prescribed under rule 32 (1) (a) 
of the Bengal electoral rules, the above petition was time-barred. 

'' Another matter relates to the prayer made by respondent no. 2 
in his written statement, claiming the seat for himself, in case both the 
respondent no. 1 and the petitioner were declared xmsuccessful. We 
declined to entertain this prayer, having regard to the proviso to rule 42 (1) 
of the Bengal electoral rules, which had not been complied with. 

There were also certain recriminating allegations in paragraph 17 
and part of paragraph 18 of the written statement of respondent no. 2, 
which we declined to consider, as the proviso to rule 42(1) had not been 
oomplied with, ® 

On the 19th of May last (the date on which we commenced the 
actual enquiry, i.e. the recording of evidence) the respondent no. 1, 
by a petition, prayed for the alteration of point no. 9 for determination. 
The main ground for that petition was that, as the official marks on the 
baUot-papers were to be kept secret under the Bengal electoral regula- 
tions, those papers could not be inspected by the petitioner and that, 
therefore, the petitioner’s allegation with regard to the absence of official 
marks on the back of some of the ballot-papers could not be enquired 
into. In our opinion there was no substance in this petition since 
regulation XXIX (2), enjoining secrecy of the official marks, obviously 
was applicable only when there was no enquiry on an election petition. 
When, however, such an enquiry was ordered on an election petition, in 
which the very question of non-observance of the secrecy referred to above 
was raised, the ^official marks could not be kept secret during 
that enquiry.” 

It was alleged that on some of the ballot-papers the official mark 
had not been put on the back, and that, therefore, regulation XLVII (1) 
(a) had been infringed. The report states ; We were, on the basis 
thereof, asked to reject such baUot-papers, in respect of respondent no. 1, 
as had not the official mark on their back, and thus to ascertain if the 
respondent no. 1 could stiU maintain his majority of 29 votes over the 
petitioner. One of us was inclined to enter into the scrutiny of the ballot- 
papers of all the candidates, and then to exclude such of them as did 



322 


INDIAN ELECTION CASES 


not bear the ofScial mark on the back. No doubt this would have been 
the only course, in fairness to all the candidates, had we been satisfied 
that some of the ballot-papers, in respect of respondent no. 1, did not 
bear the official mark on the back. All of us, however, eventually came 
to the conclusion that all the ballot-papers with regard to respondent 
no. 1 had sufficiently recognizable official mark on the back. The official 
mark is the letter ^ B ’. One of the polling officers, Babu Atul Behari 
Dutt, who, on the special prayer made by the petitioner on the 13th 
instant (towards the close of the arguments of the learned Counsel for 
the petitioner), was examined on the 14th idem, has described the process 
by which this mark was put. From his evidence it appears that the 
baUot-paper was put inside the press (exhibit I) with the back of the 
paper turned up, and that, by the pressure on the paper made by the 
officer, the impression produced on the back of the paper was the letter 
‘ B ’ in relief, whilst that on the front of the paper was the same letter, 
hollow. Now, it appears that on some of the ballot-papers in question, 
the letter ' B ’ in relief appears on the front, and not on the back, 
and it was thus contended that those papers should have been rejected 
by the returning officer, and should now be excluded by us. We are 
unable to concede to this contention or to grant the request made. The 
question to be considered — vide ‘ Rogers on Election page 148~-is 
whether ' looking at each ballot-paper, there was evidence of an intention 
to make the official mark, and of a recognizable official mark, upon its 
back Now, the ballot-papers, in respect of respondent no. 1, which 
bear the official mark ‘ B ’ in relief on the front, and not on the back 
still bear, and that too, distinctly part of the same official ‘ B though 
hollow. It is thus clear to us that there is evidence of an intention to 
make the official mark, and of a recognizable official mark, upon 
the back of each of these papers, though through inadvertence these 
papers were not put in the press with their back turned up, so that, by 
the pressure of the press, the impression produced on them could have 
been the letter ‘ B ’ in relief. There cannot be the slightest doubt, 
however, that there has been substantial compliance with the 
regulation XXXII of the Bengal electoral regulations in respect of such 
of the ballot-papers, the validity whereof has beeiu questioned. The 
learned Coimsel for the petitioner urged strenuously before us that the 
test to be applied, as referred to in the above passage in ' Rogers on 
Election ^ was based on section 13 of the English BaUot Act, and that 
the rules and regulations under the Bengal electoral rules and regulations 
did not contain any provision corresponding to section 13 of the English 
BalLoi Act. We are, however, of opinion that under rule 44 (1) (c) of 
the Bengal electoral rules, we have to consider whether the irregularity 
in question has materially affected the result of the election. Bearing 
this in mind, therefore, as also the fact that both m England and in India 
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it i3 imperative, as a general rule of law, that a ballot-paper not bearing 
on its back the oJEcial mark must be rejected, the test referred to in the 
above passage is equally applicable in considering the effect of such an 
irregularity during an election m this country. Thus, for reasons already 
noted by us, the irregularity in question cannot possibly be said to have 
materially affected the result of the election.” 

With regard to the alleged infringement of regulation XXXIII 
of the Bengal electoral regulations, it was stated that at the poll ing 
station in ward no. 7 the polling officer, in almost all the cases, had seen 
the marks put by the voters on the ballot-papers against the names of 
candidates for whom they had voted, and that consequently the secrecy 
of voting enjoined by the above regulation had not been observed. The 
Commissioners reported : Three witnesses have been examined on 
this point, two of them being voters and the third, Babu Gyanendra 
Narayan Choudhury (a pleader), being a polling agent for respondent 
no. 2. Gyan Babu’s evidence does not show that the poUing officer saw 
the marks put by the voters on the ballot-papers. AU that Gyan Babu 
has stated is that some time after the polling had begun^ the poUing 
officer accompanied the voters, when the latter went from the polling 
room to behind a blackboard, to put their marks on the papers. The 
poUing officer may have done this to expedite matters, as he was bound 
to see that the official mark had been put on the baUot-papers. 

As regards the other two ^tnesses — voters nos. 24 and 25 on the 
side of the petitioner, both of them, admittedly, canvassed for respon- 
dent no. 2 at the last Council election. Then again, it is not clear from 
the evidence of either of these two witnesses whether the polling officer 
actuaUy saw the mark which had been put by these witnesses on baUot- 
papers against the candidates, for whom they had voted. According 
to witness no. 24, he inferred that the polling officer had been lookiug 
at the ^ X ’ mark, because that officer asked the witness to fiU up the 
paper and put it in the baUot-box, after which the witness happened to 
look at the polling officer and noticed that the latter was looking at the 
witness. The reason given by the witness no. 25 is equaUy unconvincing, 
it being to the effect that, when he was putting the ‘ X ’ mark the polling 
officer was standing near him. 

The evidence on this point is, therefore, in our opinion, meagre, 
unsatisfactory and inconclusive, and we accordingly hold that the aUega- 
tion under consideration has not been proved. 

“ In connection with this point we may also note that, as the poUing 
officer in question was eventuaUy caUed at the instance of the petitioner, 
and was examined, as already noted by us, on the 14th instant the 
petitioner could have, "with the permission of the court, easily questioned 
the poUing officer (even though he had been originaUy cited by respondent 
no. 1, though not examined) also with regard to the allegation. 
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We must also note here that, although the petitioner’s verification 
in that petition contained the declaration that these allegations were true 
to his knowledge, the petitioner did not examine himself. In our opinion, 
the petitioner should have examined himself, as various other facts 
might have also been elicited from him during the cross-examination. 

‘‘ In conclusion, having regard to our findings noted in this report 
on the points in respect of which evidence has been adduced by the 
petitioner, we are of opinion fhat the petitioner’s election petition should 
be dismissed, and we beg to recommend accordingly to His Excellency 
the Governor of Bengal. 

“ There further remains for us to consider the question of costs which 
should be paid by the petitioner to respondent no. 1. We have noted 
in the body of this report that the evidence adduced by the petitioner is 
not only unreliable and unsatisfactory, but that in many cases it has 
been procured for pecuniary consideration. In other words, to support 
the very grave and serious charges against the respondent no. 1, the 
petitioner had fabricated and manipulated evidence. Bearing this in 
mind, and further the fact that the enquiry has been a very long and 
protracted one, * we further beg to recommend to His Excellency the 
Governor of Bengal that the petitioner be directed to pay to the respon- 
dent no. 1 Rs. 1,500 as pleaders’ fees, also the costs incurred by the 
respondent no. 1 in court and process fees and witnesses’ expenses.” 



CASE No. XLI 

Darbhanga North-East (N.-M.R.) 1931 

(Bihar akd Orissa Legislative CotmciL.) 

Dhaitraj Sharma . • Petitioner, 

versus 


Mahanth Manmohan Das 


Respondent, 



Disqualification follows automatically failure to lodge return of 
election expenses within time. 

The Local Government can remove disqualification in respect of 
election to the Local Council : the Governor-General in respect of the 
Central Legislature, 
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The petitioner challenges the order of the returning officer, rejecting 
his nomination paper for election to the Bihar and Orissa Legislative 
Council from the North-East Darbhanga non-Muhammadan rural con- 
stituency, in consequence of which the respondent who was the only 
other candidate came to be declared elected. 

The nomination paper was rejected because the candidate was held 
to be ineligible under rule 5(4), part II of the electoral rules. 

It is contended on behalf of the petitioner that he was not suffering 
from any disqualification, and even if he was disqualified, tins disquahfica- 
tion had been withdrawn by the Local Government under the proviso 
to rule 5(4) of the Bihar and Orissa electoral rules. 

The position that the petitioner did not suffer any disability because 
no gazette notification to that effect has been produced cannot be 
supported. Rule 19 of the electoral rules requires the return of expenses 
to be filed within 35 days from the date of the publication of the result 
of an election ; while rule 5(4) lays down that the failure to lodge the 
return within time wiU make the candidate ineligible for* election for 
five years from the date of such election. There is no dispute that the 
petitioner was an unsuccessful caitdidate^from this very constituency at 
the general election of 1926. The result of this election was published 
in the gazette of the 8th December, 1926, while the return was lodged 
by the petitioner on the 13th January, 1927, that is after more than 
35 days. Therefore he became i'pso facto disqualified. There is no 
provision in the rules that the disqualification need be published in the 
gazette. As we read the rule, the disqualification follows automatically 
the failure to lodge the return within time. 

The question is whether this disqualification has been removed 
by the Local Government. The petitioner filed before the returning 
officer an affidavit with a copy of the letter of the personal assistant to 
the election officer to show that the disqualification was removed by the 
Local Government by an executive order and that this fact was communi- 
cated to aU returning officers by a letter of which the number and the 
date were given therein. No counter affidavit seems to have been 
filed, and the returning officer does not appear to have taken any notice 
of the information in the letter annexed to the affidavit or to have referred 
to the communication stated therein. In order to do substantial justice 
between the parties we sent for the order removing the disqualification 
from the office of the chief secretary, especially as we found that the 
petitioner had not merely been allowed to stand as a candidate from 
this constituency in a bye-election of 1930, but also elected as a member 
of the Council and lodged his return of expenses in due time. The order 
has been received and seen by us. We find that by an order no. 107-A.R. 
of the 6th May, 1927 over the signature of Mr. M. G. Hallett as the 
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oificiatiag CMef Secretary to the Government of Bihar and Orissa, the 
Local Government removed the disqualification of the petitioner in respect 
of his “ ineligibility for election or nomination as member of the Bihar 
and Orissa Legislative Council This settles the question of disqualifica- 
tion which the petitioner had incurred. 

It is, however, urged by Mr. P. R. Das, Coimsel for the respondent, 
that the petitioner should hare got his disqualification removed by the 
Governor-General under the proviso to rule 6(4) of the Legislative 
Assembly rules, and not having done that, the disability to stand for 
the Local Council stiU attaches to him. Or, in other words the contention 
is that unless the disqualification in respect of all the legislative bodies 
is removed, a person cannot be ehgible to stand as a candidate for any 
of them. 

We are unable to accept this contention which receives no support 
fi:om rule 5(4) of the Bihar and Orissa electoral rule and 5(4) of the 
Legislative Assembly rules to which reference has been made, or from 
any recognized authority. K the contention be sound, then the proviso 
to rule 5(4) authorizing the Local Government to remove any disquaHfiea- 
tion becomes nugatory. As we read the rules, the provision is ma/lft 
that the failure to lodge a returp of expenses in time in respect of election 
to my Legislative Assembly (that is the Council of State, the Legislative 
Assembly or the Local Council) will entail disqualification under the 
Bihar and Orissa electoral rules in respect of election to the Local Council 
and under the Assembly rule in respect of an election to the Central 
Legislature ; while the disquahfieation so far as the Local Council is 
concerned can be removed by the Local Government and that for the 
Central Legislature by the Governor-General. It would be contrary to 
the spirit and the wording of the rules if we hold that the removal of the 
disqualification by the Governor-General in respect of the Central 
Legislature is necessary in order to give legal effect to the removal by 
the Local Government of one’s disqualification in respect of the Local 
Council. We hold that the subsistence of the disqualification in respect 
of the Central Legislature, does not affect the petitioner’s eligibility to 
stand for election for the Local Council, 

We find that the nomination paper of the petitioner is valid and has 
been wrongly rejected. We accordingly report to His ExceUency the 
Governor that the election of the respondent is void, and that the 
nomination paper of the petitioner be accepted and the election be 
allowed to proceed according to law. We also recommend that the 
petitioner do get his costs assessed at Rs. 80 fi:om the respondent. 



CASE No. XLII 

Dharwar District (N.-M.R.) 1924 

(Bombay Legislative Coottoii,.) 


S. K. Hosmani, LL.B., pleader, Haveri 

versus 

(1) V. N. Jog, LL.B., pleader, Dharwar 

(2) S. T. Kambu, LL.B., pleader, Hubli 

(3) C. C. HxjiiKOTTi, LL.B., pleader, Dharwar 

Petition tvo, 2. 

C. 0. Httlkotti, LL.B., pleader, Dharwar 

versus 

(1) V. N. Jog, LL.B,, pleader, Dharwar 

(2) S. T, Kambu, LL.B., pleader, Hubli 

(3) S. K. Hosmaki, LL.B., pleader, Haveri 





Beapofidenta, 


PetUiomr, 



Bespcmdents. 



ReooTmt. Examination of challenged votes. 
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On considering the ground on which the result of the election was 
challenged by the petitioners, the Commission thought the two petitions 
should be tried together in one proceeding, and the petitioners and the 
respondents in both the petitions admitted that that would be the most 
convenient course to adopt. 

Further on the 1st of March, 1924 the petitioners jointly presented 
a-n application praying that the Collector of Dharwar, who acted as the 
returning officer, should be requested to keep present at the inquiry 
the witnesses and officers mentioned in that application, and further 
prayed that the Commission might be pleased to direct a recount before 
the commencement of the inquiry, as this would be convenient to the 
parties, would shorten the sittings of the Commission, and would 
materially reduce the expense of the parties. The Commissioners granted 
the application and the president deputed one of the Commissioners 
Mr. Palmer, to make the recount. He did so at Dharwar on the 6th, 
7th and 8th March. His report is appended. 

• * 

The whole inquiry is practically nai^’owed down to an examination 
of the challenged votes given in paragraphT 4 of the recounting officer’s 
report. 

According to the return prepared and certified by the returning 
officer as required by regulation 6 of part VI of the regulations framed 
by Government under the Bombay electoral rules the candidates got the 
tollowing valid votes : — 

IVIr. Jog . . . . . . . . 10,810 

]VIr. Kambh . . . . . . . . 10,644 

Mr. Hulkotti . . . . . . . . 10,217 

Mr. Hosmani . . . . . , . . 9,651 

At the recount the undisputed valid votes which each candidate 
got were : — 

Mr. Jog « . . . . . . . , 10,842 

]Mr. Kambli . . . . . . . . 10,639 

Mr. Hulkotti . . . . . . .. 10,139 

]Mr. Hosmani . . . . . . ... 9,588 

The challenged votes which, as desired by the candidates, were 
kept separate for the Commissioner’s decision were as follows : — 

Mr. Jog .. .. .. .. 142 

Mr. Kambli .. .. .. .. 190 

Mr. Hulkotti . . . . . . . . 189 

Mr. Hosmani . . . . . . 1,118 
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If jVtr. Hulkotti's 189 challenged votes were added to the 10,139 
valid votes obtained by him, his total would still be below the totals 
of the undisputed valid vote cast for the returned candidates Messrs. Jog 
and Kambli. The Commission therefore decided it was unnecessary to 
examine Mr. Hulkotti’s challenged votes as he could not be declared 
elected, even if aU were found to be valid. 

In the case of Mr. Hosmaili, the difference in the disputed valid votes, 
cast for him and Messrs. Jog and Kambh, the returned candidates, would 
be (10,842-9,588) = 1,254, and (10,639-9,588) = 1,051 respectively. 

Consequently, if all Mr. Kambli’s challenged votes were bad and 
aU Mr. Hosmani’s 1,118 challenged votes were good Mr. Hosmani 
would be entitled to be returned in place of Mr. Kambli. 

The Commission, therefore, began with the examination of 
Mr. Kambli’s challenged votes. The majority of the baUot-papers on 
which his challenged votes were recorded was examined and he was 
found to be entitled to 104 valid votes on the papers examined. 

As the addition of 104 valid votes to Mr. Kambli’s admitted total of 
10,639 placeS hiih beyond Mr. Hosmani’s reach even if Mr. Hosmani’s 
challenged votes were all held to be good, it was not considered necessary 
to continue the examination ef Mr. ^'Kambli's challenged votes or to 
examine those of Mr. Jog or Mr. Hosmani at aU, as no decision on them 
would have affected the return of Messrs. Jog and Kambli as duly elected 
candidates. 

The Commissioners wish to bring to the notice of Government that 
the printed page of the form on the front of the ballot-papers, used for 
this constituency, ignored the special direction given in the note below 
form I and appearing at page 53 of the Bombay electoral rules and the 
Bombay electoral regulations. In the ballot-paper in question, while 
there were only four candidates at the election, the ballot-papers provided 
six spaces, with the result that several marks purporting to be votes 
were recorded either in one or other of the blank spaces below the last 
candidate’s name, and in the opinion of the Commission gave reasonable 
ground for at least Mr. Hosmani, the fourth candidate on the paper, 
to contend that all the marks made in the blank spape below Ms name 
or symbol were intended by the voters for him. 

In this case, however, the Commission came to the conclusion that 
the result of the election could not be considered to have been materially 
affected, as even if the benefit of such marks were given to Mr. Hosmani, 
he could not claim to succeed. 

The Commissioners consider that the respondents, Messrs, Jog and 
Kambli have been duly elected. 

On the question of costs, the Commission think that the respondents 
Messrs. Jog and Kambli are entitled to their costs. The petitioners 
must pay Rs, 140-4-0 in respe^ct of costs of witnesses and Rs. 100 for 
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pleaders’ fees in the two petitions and Rs. 4 for stamps for vakalats. One 
set of costs only is allowed for both petitions and for both respondents. 

Under the circumstances of this case and having regard to the irre- 
gularity in the form of the baUot-papers noticed above, the Commission 
is of opinion that Government should receive only three-fourths of the 
cost of setting up this tribunal, and costs incidental thereto, out of which, 
one-half should be recovered jfrom Mr. Hulkotti and one-fourth from 
Mr. Hosmani, 

The petitioners shall bear their own costs. 

Report of the Commissioner appointed hy the President to mahe the recount 
of the votes given in the election for the Dharwar District 
non-Muhammadan rural constituency. 

1. I made the recount in the Collector’s office at Dharwar on the 
6th, 7th and 8th March, 1924 with the help of the Collector’s establishment 
in the presence of the candidates, their representatives and agents. 

2. In view of the allegation made iu the petition of Mr. Hulkotti 
that the candidates and their agents had not been allowed ^ reasonable 
opportunity to inspect the baUot-papers when these were counted by 
the returning officer I allowed the candidates to inspect and object to 
ballot-papers, and those alleged to have been wrongly accepted by the 
returning officer were kept apart for the Commission to decide as to the 
validity of the objections made. 

3. The result of the recount was as follows : — 


For Mr. Jog, the undisputed votes were . . 10,842 

For Mr. Kambli, the undisputed votes were . . 10,639 

For Mr. Hulkotti, the undisputed votes were . , 10,139 

For Mr. Hosmani, the undisputed votes were . . 9,588 

4. The challenged votes were : — 

For Mr. Jog . . . . . . . . 142 

For Mr. Kambli . . . . . . 190 

For Mr. Hulkotti . . , . . . 189 

For Mr. Hosmani . . . . . . 1,118 


6. The challenged votes have been kept separate for the Commission 
to decide as to their validity or otherwise. 




CASE No. XLIII 

Dibrugarh (N.-M.R.) 1927 . 

(Assam LEGisi.A’rrvE Cototcii..) 

Seuxjt Lakheswajr Babogah, B.L. 

versus 


PetUiomr^ 


SBrjUT Nilmoot Phukan, B.L. 




EespondenL 



Owing to an inoomplete list of voters being supplied to the polling 
officer, some 236 voters were unable po vote. 

Held that as the majority of votes secured by the successful candid^e 
was only 154 this was an irregularity which had materially affected the 
election. The election was declared void. 
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The petitioner seeks to have the election declared void on the ground 
that the result of the election has been materially affected by non- 
compliance with certain rules and regulations made under the Act. 

The issues for consideration were whether there was a non-compliance 
with any of the rules or regulations made under the Act ; and, if so, 
whether the result of the election was materially affected by such non- 
compliance. ^ ’ 

The returning officer stated that he found it necessary to publish 
the date and time and place of voting through the mauzadars ^ as is 
usually done, but in the Khowang district of the electorate there was no 
such publication. There was therefore in this case a breach of rule 11 
(2) (c) and regulation 17 made under the Act, inasmuch as the date 
and time and place of the poll was not published (as required by the 
Local Government), at a place in the constituency, at which the returning 
officer considered this information should be published. 

The names of 69 voters, whose polling station was Moran, were not, 
in the first instance, included in the Hst of voters with ^rhich the polling 
officer there was provided. Fifty of these voters came to vote for Srijut 
Lakheswar Barooah, but none of them were allowed to vote until 4 p.m., 
after the list containing their names had^been received by the presiding 
officer. By that time 36 or 38 of them had gone away. These voters 
would most probably have voted had the list containing their names 
been with the presiding officer during the whole period (from 10 a.m. to 
5 P.M.) fixed for the poll. 

Again the names of 296 voters whose polling station was Tinkhong 
lower primary school, were omitted from the list of voters supplied to 
the presiding officer there. Their names were on the electoral roll for 
Jaipur and the list containing them was sent to Jaipur by mistake. 
Of these voters about 200 (as appears from the evidence and the written 
statements filed) attended to vote for the petitioner, but they were not 
allowed to vote inasmuch as their names were not on the list of voters 
supphed to the polling officer at their polling station, which was Tinkhong 
lower primary school, as they are residents of Tihkong mauza for the 
whole of which this was the poUing station. 

In these two cases there was a breach of regulation 22 of the Assam 
electoral regulations, which lays down that the returning officer shall 
provide at each poUing station copies of the electoral roll or of such 
part thereof as contains the names of the electors entitled to vote at 
such station. 

The petitioner has not shown that the result of the election was 
materially affected by non-publication of the date, place and time of the 


1 Officers who collect Government revenue. 
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election under rule II (2) (c) and regulation 17 through the mauzadar, 
inasmuch as the evidence shows that this information was fully published 
by the candidates themselves, and there is no evidence that any electors 
and, if so, how many failed to vote for the petitioner owing to such 
non-publication. 

The petitioner has however succeeded in showing that the result of 
the election was materially ^ected by the breaches of regulation 22 
referre?^^ to above, inasmuch as -about 36 voters who attended to vote for 
him at Moran, and about 200 who attended to vote for him at Tinkhong 
lower primary school, were unable to vote. Had these electors been 
able to vote the result of the election would, we think, have been materially 
affected inasmuch as the majority of votes secured by the successful 
candidate was only 154. 

The election of Srijut Nihnoni Phukan, B.A., as member for the 
Assam Legislative Council for the non-Muhammadan rural constituency 
of Dibrugarh is therefore declared void under rule 44(c) of the Assam 
electoral rules. 

The parties ^ould bear their own costs. 



CASE No. XLIV 

Dinajpur (M.R.) 1924 

ft 

MiiTJLvi Yaquinuddin Ahmad 

versus 

Mattlvi Kader Bux 

Mxjxshi Mafiztjddih Chaudhtjry . . 


Petitioner, 


Respondent no, 1 



An Eldbtiom Inquiry Commission is not concerned with the filing 
of the petition its acceptance or the appointment of the Commission. 

Personation must be held, to have been committed whenever the 
requisite facts have been proved, regardless of the mtentions or knowledge 
of the offender. 

Personation and false statements discussed. It is considered very 
doubtful” whether the latter, if referring to public conduct of candidate 
can be excluded. 
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This is a petition by Maulvi Yaquinuddin Ahmad, one of the 
candidates at the election for the Dina j pur Muhammadan constituency, 
challenging the return of the successful candidate Maulvi Kader Bux, 
respondent no. 1. Briefly stated, the election is challenged on the 
ground that corrupt practices were committed, viz. : (1) a corrupt practice 
under clause 3 of part I of schedule V of the election rules in that the 
agent or agents of the successful candidr'roe’s agent procured or^betted 
the personation of a voter Jhoru Mamud Mandal at the polling station 
at Habra school ; (2) a corrupt practice under the same clause in that 
the successful candidate himself procured or abetted the personation of 
a voter Kafuruddin Shaikh at the polling station at the Dina j pur 
municipal office ; (3) a charge under clause 4 of part I of the said schedule 
in that false statements of fact relating to petitioner’s conduct were made 
in the leaflet referred to as exhibit A in the petition ; and (4) a corrupt 
practice under rule 8 of part II of the said schedule is that the leaflet, 
exhibit A, does not contain the name and address of the publisher thereof 
on the face of it. On these allegations the petitioner asks that the election 
be declared void and that he be declared duly elected. 

Respondent no. 1, the successful candidate, denies aU the charges ; 
he has also in his written statement contended that the election petition 
filed by the petitioner is not in proper form, and has not been properly 
verified ; he also questions the power to allow amendment of the petition. 

Respondent no. 2 has taken no part in the proceedings. We had 
no hesitation in declining to consider the objections taken by respondent 
as to the form, verification, and amendment of the petition allowed 
by His Excellency on the ground that it is not open to us to consider 
what happened from the filing of the petition to the appointment of the 
commission. We also held that mider rule 33(3) we have clearly power 
to allow amendment of particulars. 

We also decided in respect of petitioner’s claim to be declared duly 
elected that the prayer could not be seriously entertamed. Respondent 
no. 1 obtained 4,380 votes, respondent no. 2 obtained 1,304 votes and 
petitioner obtained 190. Petitioner declared in his petition that res- 
pondent no. 2 had* agreed that he will not claim his preferential right ” 
and it was asserted at the bar and not denied, though not proved, that a 
formal deed of release had been executed to that effect. It is clear that 
such an agreement can have no effect whatever and that it is an inter- 
ference with the right of the electors of the constituency to select their 
representative by their votes. Even if there had been no other candidate 
it is clear to us that when polling has taken place the Commissioners 
cannot declare a defeated candidate to have been duly elected, unless 
after striking out the invalid votes on both sides it is found that the 
claimant has polled the largest number of valid votes actually given. 
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We consider in view of the novelty of election proceedings in this country 
that rule 34 of the electoral rules might be amended so as to afford 
some guidance to petitioners as to the circumstances in which such a 
claim is proper d 

We further decided that as the respondent no. 1 accepted responsi- 
bility for the publication of the leaflet, exhibit A of the petition, which 
is exhibit 2 of these proceedings, and as it did not contain the name and 
addres^of the publisher on its*.face, the fourth corrupt practice charged 
had been clearly made out, but that as the petitioner asserted and 
respondent no. 1 admitted that the leaflet was distributed by the agents 
of this respondent the omission could not possibly be held to have 
materially affected the result of the election. Under rule 44 (1) (a) 
this corrupt practice would not, therefore, invalidate the election. We 
accordingly declined to frame an issue on this point, but reserved for 
our consideration the question of what recommendation, if any, should 
be made by us as to the exemption of the respondent from the disqualifica- 
tion incurred by him. 

After deoiding these matters we framed the following issues : — 

(1) Does the leaflet, exhibit A, containing as it does extracts from 

the report of the^ committee on the amendment of the 
Bengal Tenancy Act without the observations in the 
note of dissent thereto, amount to a false statement as to 
the conduct of the petitioner ? 

(2) If so, did the respondent no. 1 believe it to be false or did he 

not believe it to be true ? 

(3) Is the statement at the bottom of the leaflet, exhibit A, that 

the committee recommended the proposals to be carried 
into law false ? 

(4) If so, did the respondent believe it to be false or did he not 

believe it to be true ? 

(5) Was either of such statements, if false, reasonably calculated 

to prejudice the prospects of the petitioner’s election ? 

(6) Is the charge of personation in paragraph 12(a) of the petition 

established ? ' 

(7) If so, was the personation at the instance of, or with the con- 

nivance of, the respondent’s agent ? 

(8) Is the charge of personation in paragraph 12(6) of the petition 

established ? 

(9) If so, was the personation at the instance of, or with the 

connivance of, the respondent ? 


1 Fide paragraph 3(2) of part III of the Corrupt Practices Order, 1936. 
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Of these the issues in relation to the leaflet hare, at the hearing, 
been found to be the most important, and we therefore reserve them to 
be dealt with last of all. 

Issues nos. 6 and 7 relate to the charge of personation at Habra. 
The only evidence adduced on this charge is that at that polling station 
the vote of a man claiming to be Jhoru Mamud Mandal was challenged. 
No further evidence having been adduced by petitioner we decided that 
no case had been made out which respor/ient was called on to mz^et and 
find that this charge of personation is in no way proved and that issue 
no. 7 does not arise. 

Issue no. 8 deals with the charge of personation at the Dinajpur 
municipal office. It is clearly proved by the evidence on both sides that 
apart from the man who is said to have personated Kafuruddin six 
persons only 'were present in the polling booth, "viz. the presiding officer, 
the polling officer, the petitioner and his polling agent, and the respondent 
no. 1 and his polling agent. All these have been examined, and as to 
most of the facts in connection with the incident there is no dispute. 
That a man giving liis name as Kafuruddin and his ^father’s name as 
something quite different from Abdul Hakim appeared at the poU ; 
that his vote was challenged by the petitioner but that he was allowed 
to vote after identification, the necessary entries being made in the list 
of challenge votes ; that subsequently another man appeared who gave 
his name either as Kafuruddin or as something slightly different from 
it and his father’s name as Abdul Hakim, and that his vote was taken 
on a tendered baUot-paper, are undisputed facts. 

It was argued before us that personation being a corrupt practice 
a corrupt motive must be established, and that if a man has an innocent 
motive, or acts under a bond fide mistake, he cannot be held guilty of 
personation. That this is the English law as to personation seems certain, 
and the same view was adopted in this country in the Punjab South East 
Towns case (see page 584). We are, however, unable to agree 'with this 
'view and would observe that in the precedent above quoted the 
Commissioners followed their decision in the Rohtak case which relates 
to an offence defined in section 17 1C of the Penal Code, in which the word 
“ voluntarily ” occurs and not to an offence defined in section 17 ID 
in which no such word is to be found. As our view leads to the apparently 
absurd conclusion that a man may be convicted of an offence under 
section 171F, however innocent his intention, we consider it desirable to 
give our reasons for the view in order that the question of removing this 
apparent defect in the electoral law may be considered. The definition 
of personation in the election rules and in the Penal Code is taken from 
the English Corrupt and Illegal Practices Prevention Act of 1883. By 
that Act personation is declared to be punishable as a felony. The 
Act itself is silent as to the motive or intention of the offender, but the 
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doctrine of mens rea as applicable to felonies has led to the decision in 
England that before a corrupt practice can be held to have been com- 
mitted a corrupt motive (which the later authorities show may exist 
without any moral corruption) must be established. In this country 
the doctrine of mens rea has been held inapplicable since the passing of the 
Penal Code on the ground that the definitions of offences in the Code 
describe the intention, knowledge, etc. which must be proved before a 
partici?iar offence can be held t^*have been committed. We are therefore 
unable to follow the English courts in applying the doctrine of mens rea 
and are compelled to look to the section itself m the Penal Code and to 
interpret it as it stands with reference to the various definitions in the 
Code. The section being silent as to the intention or knowledge of the 
offender and containing, so far as we can see, no word the definition of 
which introduces any question of knowledge or intention, it necessarily 
follows that the offence must be held to have been committed whenever 
the requisite facts have been proved, regardless of the intention or 
knowledge of the offender. 

There is*a ftg:ther difficulty in the way of our accepting the English 
rule that a corrupt practice cannot be proved unless a corrupt motive 
is shown. Every electoral offence described in schedule V is called a 
corrupt practice. In English faw there is a clear distinction between 
corrupt practices and illegal practices, and in the case of the latter 
motive or intention is immaterial. Schedule Y includes what are corrupt 
practices in England as well as what are illegal practices. If therefore the 
English rule as to corrupt practices be followed, a practice such as the 
hiring of a liquor shop as a committee room, which is quite clearly meant 
to be forbidden absolutely, will m this country be permissible if the 
intention of the hirer is innocent. 

We therefore hold that we are not concerned with the honesty 
or otherwise of the person said to have committed personation provided 
his acts fall within the words of the rule. On the evidence before us in 
this case we are fully satisfied that there is only one entry in the electoral 
roU under which either of the two persons who voted can come, viz. entry 
no. 36 of ward D in which the elector's name is given as Kafuruddm and 
his father’s name as Abdul Hakim. We are further^satisfied that each 
of the two persons is qualified and that both should have been on the 
roll. The first man’s name is that given in the roU, but father’s name 
does not tally ; the second man’s name is, we are convinced, Kafiruddin 
alias Gafaruddin ; he gives his father’s name as Abdul Hakim, but in 
his service roU in the District Judge’s office, where he is employed as a 
process-server, his father’s name is given as Hakim Muhammad. While 
it would appear to be more probable that the entry in the roU is intended 
to refer to the second man, it is impossible to say with any certainty 
that it does refer to him and to him alone. Personation is a criminal 
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offence, and before the offence can be held to be established it must be 
proved that the person entered in the roll is beyond any reasonable 
doubt some one other than the man charged with personation. We 
find it impossible to say on the materials before us that either of these 
two would be voters is, or is not, the voter entered in the roll, nor do we 
see any chance of obtaining any more light on the matter by calluig any 
further witnesses. We accordingly hold that this charge of personation 
has not been proved. We wish to add th‘yt in commg to this conOmsion 
we have considered the novelty of election procedure in this country 
and the knowledge of that procedure which may reasonably be expected , 
but we would respectfully follow the precedent of the Boston case in 1878, 
which is reported in 2 O’Malley and Hardcastle at page 165 and observe 
that it by no means follows that either this commission or any other 
commission wiU, even on the same apparent state of facts, hold in any 
subsequent case that the offence of personation has not been committed, 
for in each case the existing state of knowledge and the existing circum- 
stances have to be considered. 

In view of our decision on issue no. 8 the questioM raised in issue 
no. 9 does not strictly arise ; but as the charge has been made we think 
it only fair to respondent no. 1 •to say that in our opinion even if 
Fakuruddin, the first comer, had been held guilty of personation, the 
evidence before us in no way establishes that the candidate himself 
did an3rthing improper. We have not been asked to, and do not, hold 
that petitioner has intentionally given an untrue account, but a candidate 
at an election generally views the acts of a rival candidate through a 
dense cloud of prejudice and his subsequent recollection of any incident 
is Hable to be affected by prejudice. The polling agent of petitioner 
admits that the respondent said he did not know the man ; and after 
that statement it is obviously impossible to hold that the candidate was 
abetting personation. We would, however, observe that at this polling 
station the polling agent of respondent no. 1 was the brother of the 
presiding officer. We do not consider the latter in any way affected by 
this as he had no power to refuse to admit any authorized polling agent 
and there is no reason even to suspect in the present case that anything 
improper was done Ry either of these gentlemen during the voting. But 
the undesirability of such a close relationship between the presiding 
officer and the polling agent of one candidate is obvious, and we are 
surprised that the agent in question who is a pleader should not have 
seen the impropriety of his acting at that particular polling station. 

We now turn to the most important question. Although issues 
nos. 1 to 5 do not specifically refer to the interpretation of clause 4 of 
part I of schedule V it is necessary to consider that rule. There can be 
no question that the leaflet, exhibit 2, contains no statement about the 
personal character or personal conduct of the netitioner. and it ha.s been 
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strongly urged on behalf of the respondent that clause 4 does not apply 
to statements of fact in relation to the public conduct of a candidate. 
To decide this point we have found it necessary to refer to the English 
authorities, and we desire to express our indebtedness to the learned pleader 
for respondent who has furnished us, both on this question and on the 
other questions of law discussed, not merely with commentaries on the 
English election law but with various volumes of O'Malley and 
Hard^stle’s reports of Engl^h election cases. The contention urged 
for respondent finds great support from many expressions in the English 
cases, and the rule we have to interpret is practically a verbatim copy 
of the English law. But prima facie the words '' personal character or 
conduct ” do not necessarily show that the conduct must be personal, 
apart from considerations arising from the conditions of a particular 
country which will be dealt with later, there is no apparent principle 
on which a dehberately false statement of fact relating to the public 
conduct of a candidate should be permitted by the election law. Only 
two instances have been brought to our notice or discovered by us in 
which stat^en^s as to what was clearly public conduct have been 
before the Election Courts in England, but we recognize that this may 
be due to the fact that the general tr§nd of the English cases is in favour 
•of the view that statements as to such conduct do not concern 
those courts. The first of the cases referred to is the Cochermouth 
case (5 O’Malley and Hardcastle, page 155). At page 163 a statement 
that a candidate voted in Parliament in a particular way is considered. 
Though holding that this was not criticism of personal conduct Darling, J., 
proceeded to find that it was to a very large extent true. In the 
Attercliffe Division case reported in the same volume Walton, J., 
at page 223 states, paragraphs 3 and 4 to my mind relate obviously 
to public acts and to public conduct alone. I do not say that they 
may not be within the Act ” ; he then proceeds to decide the case on the 
ground that the statements are not false statements. We are unable 
to hold that the English authorities definitely decide that only statements 
relating to personal conduct and not those relating to public conduct 
come within the rule. We would observe that it appears to us a matter 
worthy of serious consideration whether the exclusion of statements 
relating to public conduct from the purview of the rule is desirable under 
present conditions in this country. The English law on the subject was 
only passed in 1895, and if it was intended to exclude public conduct the 
reason may weh have been that the electorate was very largely literate 
and also in the habit of reading newspapers, which were numerous and 
widely circulated. False statements as to public conduct would therefore 
not be likely to mislead most of the electors, and their falsity could be 
•easily and speedily shown. These considerations do not seem to apply 
to this country as yet, and in view of the damage which could be done 



MNAJPUR (M.R.) 1924 


347 


to a candidate’s prospects at an election by the circulation of false state- 
ments as to his public conduct we are very doubtful whether the rule 
was ever intended in this country to exclude such statements. We are, 
however, relieved of the necessity of deciding this question definitely in 
view of our conclusions on the question whether the present case can be 
brought within the rule at all. 

The petitioner’s case is that the leaflet deliberately ascribes to him 
opinions on the amendment of the Tenanc / Act which he does no^^Kold. 
Respondent’s case is that the leaflet deals with the report of the committee 
and not with the views of the individual members thereof. We are fully 
satisfied that if the leaflet professes to describe petitioner’s individual 
opinions it contains undoubtedly false statement of those opinions. 
We also hold that if respondent intended to deal with petitioner’s 
individual opinions he was bound to refer to the latter’s note of dissent 
before asserting as a fact that petitioner held any particular opinion, and 
that if he did not do so he could not expect us to hold that he really 
believed his statements to be true nor even that he did not know them 
to be false. On the other hand, we hold that if the le^fletrwas issued 
in reference to the report of the committee there was no necessity to 
refer to the minutes of dissent. We farther hold that the statement 
referred to in issue no. 3 clearly relates to the report of the committee 
as a whole and therefore does not come within the rule as to statements 
about a candidate. We have been asked to hold that if a leaflet contains 
statements of fact each clearly true, but the inference which would be 
naturally drawn from them would, owing to the failure to state certian 
other facts, be false, then there is a false statement of facts in the leaflet. 
We can find no authority in support of this view and we are not prepared, 
in view of the undoubted latitude allowed to candidates at elections, to 
hold that anything except a direct statement of fact can come within the 
rule. Our decision therefore must depend on the answer to the question, 
does the leaflet refer to the individual opinions of the petitioner or to 
the report of the committee as a whole ? After full consideration of the 
matter we thmk the answer must be in favour of respondent. We 
see no reason to doubt his sworn statement in view of the perfect frankness 
vuth which he accepted responsibility for the publication, and his assertion 
receives considerable support from the view of the leaflet expressed in 
exhibit B, a letter from one of petitioner’s polling agents which the 
petitioner filed in court of his own accord. That the fact of the petitioner 
being a member of the committee was intentionally brought to the 
notice of the electorate is clear, seeing that his name was placed at the 
head of the list and Dinajpur was printed after it. But after considering 
the leaflet most carefully we hold that the statements of fact contained 
in it with which we are concerned are that a certain committee had 
submitted a certain report and that petitioner was a member of that 
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committee. Both those statements are true and as the electoral law 
so far as we can see does not concern itself with opinions, suggestions, 
inferences or innuendoes but merely with statements of fact, we hold that 
petitioner has failed to bring the leaflet within clause 4. We therefore 
answer issue no. 1 in the negative and hold that issues nos. 2, 3, 4 and 5 
do not arise. 

To sum up, we hold that of the corrupt practices alleged the first 
thre^^have not been proved, ^hat the fourth charge under clause 8 of 
part II of schedule V has been proved, but that the corrupt practice did 
not materially affect the result of the election. We accordmgly report 
that the respondent no. 1, Maulvi Kader Bux, was duly elected by the 
Dinajpur Muhammadan constituency. We further report that Maulvi 
Kader Bux was guilty of a corrupt practice under clause 8 of part II 
of schedule V in that he published the leaflet (exhibit 2) without the name 
and address of the publisher on the face thereof. In view of his frankness 
in the matter and of the fact that the cost of printing the leaflet is 
included in his return of expenses filed before the present petition, we 
accept his ^atejnent that the omission was purely accidental. In view 
of the unfamiliarity of the electoral law we accordingly recommend that 
Maulvi Kader Bux be entirely exempted from the disability imposed 
by rule 5 of the electoral rules. 

We have considered the question of costs but see no reason to depart 
from the ordinary rule that a person who fails to establish anything by 
a very minor part of his case should be mulcted in costs. We accordingly 
recommend that the costs of respondent no. 1, which we assess at Es. 600. 
should be paid by the petitioner to that respondent and that petitioner 
should bear his own costs. 



CASE No. XLV 

Farrukhabad District (N.-M.R.) *1927 

Bai Bahadto Sabot Nabaen- . . . . Petitioner, 

versus 

(1) Lieutenant Baja Duega ISTabain Singh of 

Tibwa . . 

(2) Babu Bindbaban EIatiab 


Respondents, 



Personation and bribery proved. 

Wbat constitutes undue influence ” discussed. 

A se]f-l^udaj3ory statement does not fall within the defimtion of 
false statements 

Charity may or may notjamount to bribery. It depends on the 
motive of the donor. 

The law of agency in election goes much further than the ordinary 
law of principal and agent. 

The filing of a false return of election expenses is an illegal, not a 
coiTupt practice, but the seat becomes liable to vacation 

Particulars of omissions in declaration of election expenses need not 
be given. 
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The petition contained allegations of personation, undue influence, 
the publication of false statements in favour of the respondent and of 
other false statements against the petitioner, intimidation, bribery, the 
working of district board servants for the respondent no. 1, the publica- 
tion of notices without the names and addresses of the publishers, and 
the incorrect and false return of the election expenses of respondent no. 1 
in material particulars, and prayed for the Seat. <* 

Respondent no. 2 was absent and took no part in the enquiry. 
Respondent no. 1 filed a written statement and a recriminatory petition 
under electoral rule 42. He charged the petitioner with personation, 
bribery, and undue influence. 

Evidence was produced in support of four cases of personation. At 
the Taj pur polling station, Kedar Singh was alleged to have personated 
his brother Dip Singh, Sarnam Singh personated Bachan Singh and 
Ghampat Singh personated Ram Singh. AU these persons were identified 
at the polling station by Bhagwan Din, an agent of the respondent. 

Kedar Singh deposed that Bhagwan Din visited hia village several 
times for the purpose of canvassing for the respondent, and that on the 
morning of the poUiug day he enquired about his brother Dip Singh. 
He at first hesitated to cast a vote for his brother Dip Singh, as he was 
not a voter, but on being assured by Bhagwan Din that there was no 
harm in doing so, he went to the polling station in the company of 
Sarnam Singh and Champat Singh, and obtained a signature slip from 
the clerk on being identified by Bhagwan Din. He then went to the 
polling ofiScer, secured a ballot-paper and cast his vote for the respondent. 
A patwari deposed that the three men named told him that they had 
given votes in place of other people. The Commissioners found that the 
three persons Dedar Singh, Sarnam Singh and Champat Singh had falsely 
personated three other electors and that Bhagwan Din knowingly 
identified the former as beitig the real voters and accordingly abetted the 
offence of personation. 

“ IF has been contended on behalf of the respondent no. 1 that the 
identification by Bhagwan Din of Kedar Singh, Sarnam Singh and 
Ghampat Singh was m good faith after making proper inquiries from the 
villagers of Mandal Shankerpur, and, therefore, he cannot be guilty of 
the offence of abetment of false personation. We do not accept their 
contention, and we have already held that Bhagwan Din was fully aware 
that Kedar Singh, Sarnam Singh and Champat Singh were not the 
real voters. Further the duties of Bhagwan Dm at the polling station 
are defined by regulation 21 of the regulations for the election of members 
of the Legislative Council of the United Provinces published by the 
Local Government, The regulation lays down that ' every signature or 
thumb-impression so made shall be attested by any candidate or hie 
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representative as aforesaid who may be able to recognize the voters 
Bhagwan Din was the representative of the respondent no. 1 at the 
polUng station and it was his duty to acquaint himself with the rules 
and with his duties. According to his statement, he had no personal 
knowledge of Kedar Singh, Sarnam Singh or Champat Singh and there 
was no justification, therefore, for his identifying them. We find support 
for this view from the Jaunpur case (see page 421). 

•There is abundant eviJ^ence on the record to prove that one Jai 
Jai Ram personated his deceased father Ram Lai shown as voter no. 272 
on the electoral roll. 

An agent of the respondent was present at the polling station and 
saw one Radam Deo Narain Singh bring Jai Jai Ram to the clerk issuing 
the identification slip. This agent, after Jai Jai Ram had asked for a 
baUot-paper informed the polling officer that the elector’s name was 
Jai Jai Ram and that he was attempting to vote in the place of his 
father Ram Lai. He also presented a written complaint to that effect.” 

The Commissioners found that Padam Deo Narain Singh was a 
servant of 4}he j:espondent, was working in his election office and acted 
as his polling agent at Eatehgarh and that he was receiving voters on 
the road and was directing them to* the respondent’s office, where they 
were given number sHps whicfi they took to the clerk and obtained their 
identification slips. The Commissioners commented on the fact that the 
respondent’s agents at the polling booth made no attempt to controvert 
the statement or charge brought by Brij Nandan Lai against them and 
held that this omission indicates that Jai Jai Ram was produced by 
Padam Deo Narain Singh, an agent of the respondent, for the purpose of 
falsely personating his father 

In the matter of undue influence it was alleged by the petitioner that 
the respondent obtained a large number of votes by exercising undue 
influence through Nawab Muhammad Sultan, Sri Ram (the head of 
Bindraban Gurukul), Tilak Singh, Bachan Singh and Banwari Lai. 

We may note at the outset that it is not every influence which is corrupt 
within the meaning of the electoral rules. Influence or persuasions can 
vahdly be exercised by one person upon another. It is only when the 
^element of compulsion comes in that the influence becomes illegal. We 
may observe that in the case of bribery too persuasion is exercised ; but 
•compulsion is wanting. The man bribed is selling his right of free 
voting willingly and voluntarily without any threat, force or violence 
brought to bear upon him j but in the case of undue influence of exercise 
of free will is taken away. In order to avoid an election on the ground 
of undue influence it must be shown that threat or violence was instigated 
by the candidate or his agents for whom he is responsible, or it must be 
shown that it was to such an extent as to prevent the election from being an 
entirely free election. It is therefore, only ‘ undue influence ’ which is 
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illegal. Willes, J., in Lichfield (I O’M. & H., 28) observes that ^ The law 
cannot strike at the existence of influence. The law can no more take away 
from a man who has property or who can give employment the insensible 
but powerful influence he has over those whom, if he has a heart, he 
can benefit by the proper use of his wealth than the law could take away 
his honesty, his good feeling, his courage, his good looks, or any other 
qualities which give a man influence over his fellows. It is the abuse of 
influence with which alone the law can de d. Influence cannot be^eaid 
to be abused, because it exists and operates ’. Hammond in his ‘ Indian 
Candidate and Returning OjS&cer ’ says, at the bottom of page 143, that 
' the large land-owner, the commercial magnate, or the successful lawyer, 
must inevitably be men of influence ”. It is only if they exercise that 
influence corruptly ” so that something is done or prevented which the 
law desires should not or should be done, that they are guilty of a corrupt 
practice Now, keeping in view the above considerations, let us 
examine the facts of each case of undue influence alleged by the petitioner. 

** Nawab Muhammad Sultan is a zemindar, an honorary munsif and 
an honorary magistrate of the first class. He deposes that twice or 
thrice the respondent no. 1 came to him before the election and asked 
him to try that his tenants might vote for him, and that he directed the 
karindas that his tenants should give vote^for the respondent. There is 
no satisfactory evidence on the record to show that any compulsion was 
brought to bear upon Nawab Muhammad Sultan or his tenants to vote 
for the respondent. The petitioner has not produced a single voter to 
establish that undue influence was exercised upon him in order to give 
vote for the respondent. Further, we are not prepared to believe Nawab 
Muhammad Sultan that he actually spoke to his karindas to direct the 
tenants to vote for the respondent no. 1. Nawab Muhammad Sultan’s 
promises of help to the respondent were unreal and hollow, and he never 
meant to fulfil them. He admits that he was not pleased with the 
respondent’s work in the last Council, as he had been opposing the 
cause of the zemindars and upholding that of the tenants. He also 
says that in his heart he did not wish that the respondent should be 
re-elected as a member of the Council. He, inwardly being opposed to 
the re-election of the respondent would, we are sure, never have given 
any help to him by directing his (Nawab Muhammad Sultan’s) tenants 
to vote for him (respondent). We find that no undue influence was 
exercised upon Nawab Muhammad Sultan or his tenants by respondent. 

“ It is alleged by the petitioner that undue influence was exercised by 
respondent over Arya Samajists through Sri Ram, the head of Bindraban 
Gurukul. Sri Ram has been cited by the petitioner. His statement is 
that the respondent did not exercise any undue influence over Arya 
Samajists through him. There is no evidence on the record to point out 
that Sri Ram influenced any Arya Samajist for voting for the respondent 
23 
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no. 1 . On the other hand, Sri Ram asserts that the Arya Samajists of the 
United Provinces have no personal concern with him. 

'' It is asserted by the petitioner that Tilak Singh, as an honorary 
magistrate, exercised illegal influence over the voters residing within his 
magisterial jurisdiction. Two witnesses have been cited in support of 
this assertion. Shaukat Ali states that Tilak Singh visited village 
Talgram before the election and threatened the voters with imprisonment 
if tltey did not vote for the respondent. We place no reliance on the 
evidence of this witness. In cross-examination, he says that Tilak Singh 
threatened Shamle, Kesri and Chheda Kachhis, but admits that the 
threat was not held out m his presence, and that he had heard of it 
from the Kachhis. Gur Dial deposes that Tilak Singh called zemindars 
and tenants of various villages and asked them to vote for the respon- 
dent and threatened that if they would not do so, he would become 
angry with them. He states in cross-examination that when Tilak 
Singh had asked men to vote for the respondent it was a mela day and 
about 300 men were present. We do not think it probable that Tilak 
Singh would hold out threats to the voters in the presence of such a 
large number of persons. The statement of this witness cannot be 
credited, because he is a professional witness and has given evidence 
hundreds of times in court. **The respondent no. 1 has examined Tilak 
Singh. He vehemently asserts that it is absolutely false that he exercised 
undue influence over tenants for voting for the respondent. We hold 
that the petitioner has failed to prove that any undue influence was. 
exercised over voters through Tilak Sitigh.” 

The Commissioners held that certain alleged laudatory statements 
made by the respondent in his own favour did not come within the 
purview of the definition of '' pubhcation of false statements ’’ as given 
in paragraph 4, part I of schedule V, of the electoral rules. It was said 
that he falsely gave out that he got a senior doctor stationed at 
Farrukhabad ; that he was responsible for the building of a passenger 
shed at the railway station at Farrukhabad and that he was a Congress 
man. The Commissioners held that only such false statements fall 
within the definition as are reasonably calculated to prejudice the 
prospects of such candidate's election. Now in*the present case the 
false statements in question are alleged to have been made in respect of 
the conduct of the respondent in order to raise him in the estimation of 
a certain class of voters and thus improve and not prejudice his prospects. 
The alleged statements do not therefore fall within the above definition.'' 

The list of particulars contained several alleged false statements 
against the petitioner. 

It has been said that the respondent falsely stated against the 
petitioner that he had (a) “dismissed a large number of municipal 
servants " ; (6) “ dissolved many municipal schools and thus saved the 



FARRUKHABAD DISTRICT (N.-M.R.) 1927 


355 


boys from the trouble of having to read ” ; (c) '' imposed a tax on dogs 
and sent those who did not pay tax to the other world \ {d) “ removed 
many lanterns and reduced the supply of oil, so much so that the 
municipal lanterns went out at midnight ” ; (e) '' charged Rs. 13 from 
the Ramlila committee, Farrukhabad, for watering the streets at the 
time of Ramlila ” ; (/) become a service disaster ; (g) '' not got the 
roads repaired in rainy season, but got the dry road prepared to enable 
the voters to go to the booths without^ umping ” ; {h) “ got ^ meat 
shop opened at Farrukhabad in front of a Thakurdwara and (i) been 
'' an enemy of the Congress These charges were published in a leaflet* 
The case of the petitioner is that the respondent got the leaflet printed. 
The respondent denies its publication. The original of the leaflet is in 
the handwriting of Jagat Narain Sharma. The final proof was corrected 
by Jagat Narain Sharma, and there is an endorsement on it for the 
printing of 1,000 copies. Jagat Naram Sharma was, no doubt, the agent 
of respondent for doing election work. He admits that the respondent 
engaged him for election purposes and he worked three hours daily for 
him. Kedar JSTath, a witness of the respondent no. 1, depose® that Jagat 
Narain Sharma was canvassing for the respondent no. 1 in Farrukhabad. 
Kesho Ram Tandon, managing agent of ^ Fine Arts Press, states that 
Jagat Narain Sharma was a clerk of the respondent and writing leaflets 
and correcting proofs in his (Kesho Ram Tandon’s) office. He further 
says that the printing charges of similar leaflets were paid by the respon- 
dent. It has been contended on behalf of the respondent that there is 
no delivery voucher on the record to show that the respondent had 
ordered the publication of the leaflet. We find that some delivery 
vouchers have not been filed in this case by the respondent no. 1 and 
one of them may be the delivery voucher of leaflets similar to this. We 
have no hesitation in coming to the conclusion that Jagat Narain Sharma 
was the agent of the respondent no. 1 for election purposes and that the 
leaflet was published by the respondent. 

As regards the statements of the dismissal of a large number of 
municipal servants, the closing of municipal schools, the imposing of 
dog tax, the removal of street lanterns and the reduction in the supply 
of oil, the charging* of sum of money from the Farrukhabad Ramlila 
committee for watering streets, and the repairing of the road, we find 
that they are substantially true. The report of the municipal retrench- 
ment committee and other documents of the municipal board on the 
record show that it had been resolved to make the reductions 
complained of. 

Now the question arises whether the statements in question refer 
to the personal character or personal conduct of the petitioner, or are 
statements in relation to his public character. It appears that, on the 
publication of the leaflet the petitioner published a rejoinder. The 
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petitioner states in it that ah the acts complained of were done by the 
mnnicipal board and nothing was done by him in his personal capacity. 
In his petition, too, he states that it was alleged against him by the 
respondent that many wrongful acts were done by him as chairman of 
the municipal board. After full consideration of the matter, we find that 
the above mentioned statements are not false, and they relate to the 
public character of the petitioner, and not to his personal character or 
eon(Jut3t as contemplated by *^paragraph 4, part I of schedule V, of the 
-electoral rules. 

The statement regarding the opening of the meat shop in MohaUa 
Bazaria is, however, not false. There is abundant evidence on the record 
to show that a meat shop was sanctioned by the municipal board to be 
opened in MohaUa Bazaria. It seems to us wrong for the petitioner to 
Assert that the respondent published that the petitioner got the meat 
shop opened. On perusing the leaflet we find that the petitioner has 
not been made personaUy responsible for the opening of the meat shop, 
But that during the tenure of his office as chairman the meat shop was 
permitted fb b5 opened by the municipal board. 

Another false statement was the publication by the respondent of 
the aUeged withdrawal of the petitioner. Evidence proved that one 
Tilakdhari Singh, manager and agent of the respondent, sent several 
Identical telegrams to seven other agents of the respondent at seven 
different places. The telegrams were as foUows : — 

Let our workers request Babu Sarup Narayan’s supporters ‘ to 
vote for Raja Sahib in case he retires and his men demand support 
for Bindraban ’. 

‘‘Tilakdhari Singh in evidence stated that from certain conversation 
he inferred that the petitioner might withdraw from his candidature 
and accordiogly he informed his workers by telegrams to secure for the 
respondent votes that would have gone to the petitioner.’’ The 
Commissioners state, ‘'We are not satisfied with the explanation of 
Tilakdhari Singh. There was no justification for him to send out the 
telegrams. It was incumbent upon him to verify the truth of the state- 
ment before he had published it. The proper and-reasonable course for 
him on learning of the alleged retirement of the petitioner was to make 
an inquiry at once from the petitioner, who was residing about four or 
five furlongs away from the respondent’s house. If for some reason 
Tilakdhari Singh did not consider it proper to approach the petitioner 
for inquiry on this matter he should have satisfied himself from any 
other reliable source 

“We cannot expect that Tilakdhari Singh would be giving out in 
plain language that the petitioner had retired, but he couched his telegrams 
in such words as to convey an inference to his agents to publish that the 
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petitioner had actually retired. We find from the numerous witnesses 
produced by the petitioner that as a matter of fact the respondent's 
agent took the meaning of the telegram in the sense that the petitioner 
had retired and widely circulated that rumour." 

One Mashal Singh, it was proved, wrote out a receipt on November 
the 24th, 1926, charging ekka hire for his going out for giving information 
about the retirement of the petitioner. '' The receipt distinctly shows 
that the instructions given to him were to proclaim that the pejit^ner 
would retire on the evening of November 25th, 1926. The receipt was 
written soon after the publication of the statement of the withdrawal 
and is a strong piece of evidence of such publication. We find that the 
statement published by Tilakdhari Singh, an agent of the respondent, 
that the petitioner had retired, was false and was calculated to prejudice 
the prospects of the petitioner’s election." 

The respondent is further charged with paying money to the Ramlila 
committees at Kanauj, Chhibramau and Kampil with the object of 
obtaining votes in his favour. The petitioner gave up the charge so far 
as it related to Kampil. It has been admitted by the respondent no. 1 
that on his behalf, in 1926, Rs. 100 were paid to the Kanauj Ramlila 
committee and another donation* of Rs. 51 with a sum of Rs. 25 
in advance as subscription for the following year, was given to the 
Chhibramau RamHla committee, but it is contended that they were given 
as harmless and innocent charities. It is sometimes difficult in connection 
with corrupt practices to state when charity ends and bribery begins. 
In Plymouth case (III O’M. & H., 109) Lush, J., said : It is obvious 

that what are called charitable gifts may be nothing more than a specious 
and settled form of bribery, a pretext adopted to veil the corrupt practice 
of gaining or securing the votes of the recipients. And if this is found 
to be an object of the donor, it matters not under what pretext in what 
form, to what person, or through whose hands the gift may be bestowed 
or whether it has proved successful in gaining the desired object or not. 
On the other hand, a gift may purely be what it professes to be, the off- 
spring of a purely benevolent impulse, and if this be its character, it 
matters not whether the recipient makes a good or bad use of it, or what 
its effects may be upon him. A motive originally pure cannot become 
corrupt by reason of a misuse of what was intended to be a benefit. All 
we can say is that a charitable gift, however injudicious it may be, is 
harmless in the eye of the law, whatever its effect may be upon the 
recipients, and certainly it is not bribery." In a latter case of Salisbury 
(IV O’M. &; H., page 28) it has been observed that in each case the 
question arises whether the distribution of charity was done honestly, or 
whether it was done corruptly and that we must take the whole of the 
evidence into consideration, and enquire whether the governing principle 
in the mind of the man who makes such gifts was that he was doing 



358 


INDIAN ELECTION CASES 


something with a view to corrupt the voters ; or whether he was doing 
something which was a mere act of kindness or charity. 

In the cases before us we are inclined to think that the gifts made 
to the Ramhla committees were not made honestly by way of charity. 
It appears from the evidence that after the donation of Es. 100 was given 
to the Kanauj Ramlila committee it was announced that the gift was 
intended for securing votes for the respondent as he had done meritorious 
work*4n the Council and had got a road constructed. The respondent 
had never before given any donation to the Kanauj Ramlila committee. 
He gave this donation during the election campaign and this generosity 
cannot be the outcome of any other object but to gam voters for himself. 

As sum of Rs. 51 was given by Kundan Singh as donation in 1926 
to the Chhibramau Ramlila committee and Rs. 25 were given in advance 
for the next year. In this case, too, we find that never before any 
donation was given to the Chhibramau Ramlila committee. Further, 
we notice that Rs. 25 were paid in advance as donation for the next year. 
Such generosity is rather unusual. We do not think that the donations 
were given T?^th the object of popularizing the respondent or by way of 
charity ; but they were mainly with the object of influencing the election. 
Accordingly we find that the petitioner has succeeded in establishing that 
the respondent is guilty of c&rrupt practice of bribery by his agent 
Kundan Singh. 

A riot took place in the city of Farrukhabad between the Hindus 
and the Muhammadans. Some Hindus were arrested and put in the 
lock-up. It appears that some Hindu citizens of Farrukhabad collected 
subscriptions to the extent of about Rs. 22,000 for the defence of the 
case. It is alleged by the petitioner that the respondent subscribed 
Rs. 500 for the defence of the case and paid Rs. 50 for feeding the under- 
trial Hindu prisoners. 

It is admitted by the respondent that he gave Rs. 50 for the feeding 
of the under-trial Hindu prisoners of the riot case. In our opinion, the 
giving of such a small sum of money cannot be said to have been made 
with the object of influencing voters. A calamity had fallen on 
some of the Hindus and a man of the respondent's position must con- 
tribute. « 

The remarks of Mr. Baron Pollock in the St, George's Division case 
(5 O’M. & H., page 96) may profitably be cited here. In that case an 
attempt was made by the local authorities to prevent persons placing 
stalls on the footways in the metropolitan area. The coster-mongers, 
who were largely represented in the constituency became alarmed, and a 
meeting was held at which a defence union was formed. The respondent 
took the chair, and subscribed five guineas to the funds of the union. 

As to this, Baron Pollock said “ It seems to us impossible to consider 
this subscription of five guineas as a bribe. If ever there was an occasion 
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where a member for a borough or a candidate would be justified in assisting 
a body of persons living in the borough to maintain their just rights, it 
seems to us that this was the case. If the conviction had been upheld, 
many hundreds of persons earning an honest Livelihood by the sale of goods 
in the streets in various parts of London would have been compelled to 
find some other means of maintaining themselves ; and we think it is a 
perfectly legitimate thing for a candidate to lend assistance to a body of 
poor people in the constituency he seeks to represent, at a time wherr^hey 
may have reason to apprehend that legal proceedings will be taken against 
them, and it may become necessary for them to raise funds to defend 
their just rights. In our opinion there is a complete absence of any 
suspicion of corrupt motive.” We agree with this view. 

We therefore, decide this issue against the petitioner. 

The last charge of bribery was that an agent of the respondent 
named Thakur Tilak Singh offered a piece of land to one Maiku of 
Umrapur in order to secure his vote. It was admitted that Tilak Singh 
was canvassing for the respondent. He was thus a de facto agent of 
the respondent ”, who never repudiated his actions and adapted" him as 
his agent. 

The first point is whether TilakiSingh was an agent of the respondent. 
He has been examined by the respondent.* He admits that he had asked 
a number of persons to vote for the respondent, that he had been to the 
villages in the neighbourhood of his village for asking voters to vote for 
the respondent no. 1 and explained to the tenants the services he 
(respondent no. 1) had rendered, and that he was the poUing agent of the 
respondent no. 1 at the Talgram polling station. He clearly admits in 
cross-examination that he was canvassing for the respondent to his 
knowledge in the election of 1926. He was thus a de facto agent of the 
respondent who never repudiated his actions and adopted him as his 
agent. It is true that there is no direct proof of his actual appointment 
as an agent, but the law of agency in election goes much further than 
the ordinary law of principal and agent. Where there is no express 
appointment, the agency must be inferred from facts. We find that 
Tilak Singh had close connection with the respondent and was in fact 
canvassing for the vespondent to his knowledge and acted as his polling 
agent. We therefore have no hesitation in holding that Tilak Singh was 
an agent of the respondent. 

The next point for determination is whether Tilak Singh offered a 
piece of land to Maiku of Umrapur in order that he might vote and 
secure votes for the respondent. Tilak Singh admits in his deposition 
before us that he promised Maiku to have the land given to him by the 
respondent if he continued canvassing for him. A document was 
exhibited which was a report by Tilak Singh, as an honorary magistrate 
in connection with an application for the transfer of a case pending in his 
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court, and in it he writes that he promised to have a piece of land given 
by the respondent to Maiku on condition that Maiku tried his best to 
secure aU the Kisan votes of the neighbouring villages for the respondent. 
We, therefore, feel no hesitation in coming to the conclusion that Tilak 
Singh promised to have a piece of land given to Maiku from the respondent 
on condition that the former tried to secure votes for the latter. 

It has been urged on behalf of the respondent that the offer of the 
piece of land to Maiku was afTemuneration for his canvassing for the 
respondent and not a bribe. We do not agree with this argument. The 
employment of Maiku was not that of a paid canvasser. He was asked 
to exercise his influence among the Edsan voters, because he had in- 
fluence among them. It has come out in the evidence of Tilak 
Singh that he knew that Maiku was a man of influence among the 
tenants, and that by employing him to canvass for the respondent 
the latter would derive benefit. There is thus an introduction of an 
unfair element in the employment of Maiku and the remuneration 
offered to ihim was fllegal. In our view, the offer of land was with a 
corrupt motite for Maiku to give and procure votes, and was an act of 
bribery as defined in paragraph 1, part I of schedule V. In Bareilly City 
case (see page 127) it has been h^ld tha"! the withdrawal of a criminal case 
as a reward to a person for recording his vote and procuring votes for a 
candidate was an act of bribery. 

We therefore, hold that the respondent is guilty of the offence 
of bribery by his agent Tilak Singh under part I of schedule V. 

Considerable discussion took place regarding the return of the 
respondent’s election expenses which were impugned by the petitioner. 
It was urged on behalf of the respondent that the election tribunal had 
no jurisdiction to go into the question of the falsity of or an irregular 
return of election expenses. That any falsity or irregularity in the 
return was not a corrupt practice as defined by the rules and it could not 
therefore avoid an election. Lastly, that only those items in the return 
could be considered which are specifically mentioned in the particulars. 

On the question of jurisdiction the Commissioners held that they 
had jurisdiction. 

Hule 5(4) lays down that the disqualification of an elected member 
is to arise when the return lodged is found, either by the Commissioners 
holding an enquiry into the election or by a magistrate in a judicial 
proceeding, to be false in any material particular. Now, how can the 
Commissioners find a thing unless they enquire into it, and how can they 
enquire into it unless they have jurisdiction to do so ? The intention 
of the law is, therefore, clear that the election Commissioners have the 
jurisdiction to go into the question of correctness or irregularity of the 
return of election expenses. This view of law has found favour in the 
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Atioch ^ case. In that case it was contended that the question of falsity 
of the return of election expenses could not be gone into by the election 
court. The learned Commissioners dealing with this point remarked 
that : ' As regards the first of the arguments for the petitioner it is 
true that there is no specific provision under which we can report that 
an election should be declared void on the ground that a false return 
of election expenses has been made, but such an election could be avoided 
by a declaration, under rule 23(1) present rule 25, that the seat "of an 
elected person is vacant by reason of ineligibility arising out of the 
application of rule 5(4). Unless the question of falsity of return is 
inquired into by this Commission, the only means by which the pro- 
visions of rule 5(4) could become effective is an inquiry by a magistrate 
in a judicial proceeding. We do not consider that it would be right for 
us to leave such a matter to await the possible inauguration of judicial 
proceedings before a magistrate, and we look upon it as our duty to 
inquire into the question of this return ; this question has come before 
us in the exercise of our powers under section 34 (2) (a) [present rule 36(2)] 
under which all appHcations and proceedings in comiection with the 
trial of a petition are to be dealt with and held by us. We think that 
the wording used in rule 5(4) contemplates our inquiring into the matter 
now sought to be brought before us, ancJ we find that under section 5 
of the Indian Election Offences and Inquiries Act (XXXIX of 1920) we 
are empowered to summon and examine of our own motion any person 
whose evidence appears to us to be material.’ In our opinion, the 
Commissioners have laid down the correct view of law. The law cannot 
mean an 3 rthmg else, otherwise the use of the words ' by Commissioners 
in rule 5(4) would be meaningless. We find that in Amritsar City (see 
page 91) and in Ferozepur (see page 374) the question of the falsity or 
otherwise of the return of election expenses was raised and considered. 
If the Commissioners had no jurisdiction to entertain this matter, they 
would not have entered into it.” 

Regarding the question whether the filing of a false return is a 
corrupt practice, we find that it is not included among the corrupt 
practices enumerated in schedule V ; it is an illegal practice. In Attack 
case, it has been observed that lodging a false return of election expenses 
is not a corrupt practice. It wiU become a corrupt practice under 
schedule V, rule 5 when the Governor-General in Council issues a noti- 
fication under rule 20 of the electoral rules. 

As regards the question whether the lodging of a false return avoids 
the election, we find that it cannot be so under rule 44, but the effect 
of our finding that the return is false will be that the seat will become 
liable to vacation under rule 25. 

1 Not reprinted in this volume. It will be found in volume I, Election. 

Petitions, page 6, 
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The last objection of the respondent no. 1 regarding the return of 
expenses is that only the particulars specifically stated in the petition, 
in respect of which it is said that the return is false, should be enquired 
into and no other. In support of this view reliance has been placed on 
the Hartlepools case (6 O’M. & H., page 7), where it has been observed 
that matters which have been discovered in the course of the case but 
not charged in the particulars should not be taken notice of. In our 
opiniwn^ we should be careful in applying the provisions of the English 
law to Indian cases. It has%een remarked in the Lahore case (see 
page 478) that it may be true that Indian Election Law is based on 
Enghsh Election Statutes, but it differs from English law widely in 
numerous particulars and should be regarded as a separate oorj^us, the 
Indian Legislators having adopted some and discarded others of the 
Enghsh Election provisions. It seems to us that the Indian Legislature 
intended to make their statutory provisions complete in themselves, and 
there is nothing whatever to indicate that there was any intention that 
the Indian courts should administer Enghsh Common Law provisions.” 
In England falsity of the return of election expenses is by itself a statutory 
corrupt practice. {Vide Hugh Fraser’s Law of Parhamentary Elections 
and Election Petitions, page 138, ^d Ward’s Practice at Elections, 
page 126). In India as we ha^e said above, it is not a corrupt practice 
under the rule ; it is only a non-compliance with the rules and the 
mandatory provisions of law ; but it entails disqualification and the 
consequent vacation of the seat. It is an hlegality as distinguished 
from a corrupt practice. In England it is both a corrupt practice and 
an illegahty. The Indian Legislature has adopted only a part of the 
Enghsh law that makes the falsity of the return of election expenses 
an iUegahty and rejected the other part of it that makes it a corrupt 
practice also. Until a maximum is fixed by the Governor-General, it is 
only an illegal practice. 

Let us now consider what particulars are required to be stated in 
the petition. Rule 33(1) provides that the petition shall contain a 
statement in concise form of the material facts on which the petitioner 
rehes. Clause 2 of the rule lays down that the petition shall be accom- 
panied by a hst setting forth fuU particulars of ajiy corrupt practice 
which the petitioner alleges. W© thus observe that full particulars of a 
connipt practice are required to be set forth and not of any illegality or 
non-eompMance, or breach of the rules or regulations, or any defect in 
the procedure. It is, therefore, not necessary that the particulars of 
a false return should be given in the petition. The return of election 
expenses is a document of the respondent and is, or should have been, 
prepared from properly kept accounts. There is nothing easier for an 
©lection-agent, who has honestly kept the accounts, than to repudiate 
any charge on the ground of falsity by producing his account-books and 
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satisfying the court that he has been honest. The object of the particulars 
is only to prevent the other party from being taken by surprise. If the 
respondent has been honest, and has not incurred any expenditure 
contrary to law, and has kept a regular account of all expenses lawfully 
incurred, he could at once place his account-books before the court to 
-show that nothing was wrong. The respondent is therefore not taken 
by surprise if definite particulars are not stated in the petition in respect 
of which it is said that the return was false. ^ ^ 

The Commissioners found that the re‘fcurn of election expenses lodged 
by the respondent was false in material particulars because it did not 
disclose the description of payees, 

'' The omission of the description of payees from the return of 
election expenses cannot be treated lightly. In Amritsar case (see page 92) 
it has been remarked that " The election expenses afford a useful cheek 
on the methods employed in the conduct and management of an election, 
and the matter cannot be treated lightly. It has been recently held 
in England that an election court might avoid an election if the return of 
expenses has been carelessly prepared, even if no corrupt intention is 
proved.’ 

When the description of pa^jees is omitted, it is impossible to find 
out to whom the money was really paid^ as there are many persons of 
one name. It is clear that the description of payees has been omitted 
■wilfully in order to conceal to whom the money was actually paid and 
make it not possible for any one to find out as to who were the persons 
who were really working for the respondent and on whom the money was 
actually spent. If, the omission of the description of payees was merely 
accidental, nothing was easier for the respondent than to file the regular 
aocomit-books, if any kept, and to satisfy us that the omission of the 
description was only accidental ; but no such attempt was made. No 
doubt, therefore, is left on our mind that the accounts were either not 
kept, or were kept in an irregular manner and contained illegal expendi- 
tures. The omission of description is a serious irregularity and cannot 
be ignored, as it would open the gates of fraud.’’ 

One Ram Din was paid Rs. 20 by the respondent for going to 
Fatehgarh to call ^n an individual and to persuade him not to work 
against the respondent. The Commissioners found that this payment 
was clearly an expenditure in connection with the election and should 
have found a place in the return. 

The second item is regarding the petrol supplied by the respondent 
to the cars borrowed on the election day for bringing voters to and 
taking them away from the polling booth. Drigpal Singh is the private 
secretary of the respondent. He stated that the petrol used in motor- 
cars borrowed for conveying the voters to and from the election booths 
was supplied by the respondent. The price of petrol thus supplied is not 
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mentioned in the return of election expenses. The question is whether 
such an expense should be entered in the return. Hammond in his- 
' Indian Candidate and Retuming 0£S.cer ’ at page 162 says that ^ Any 
expenditure he (candidate) incurs on such (borrowed) motor-cars should 
be shown in his election expenses.’ We agree with this view. 

The Commissioners found that certain men were salaried servants 
of the respondent, but that one of them, the manager, exclusively worked 
for thjrfcy days while two others in addition to their own duties as servants 
of the respondent, also worked lor him in the election. Their salaries or 
part-salaries for working in the election have not been shown in the 
return. The point for determination is whether they should have been 
recorded in the return. It has been contended on behalf of the respon- 
dent that Tilak Dhari Singh, Kundan Singh and Drigpal Singh were 
respondent’s servants and were paid nothing extra for doing the work 
and, therefore, their ordinary salaries need not have been shown in the 
return of election expenses. 

In our opinion, ah expenses incurred in connection with the election 
ought to hawe been shown in the return. It is an admitted fact that 
Tilak Dhari Singh exclusively worked for 30 days in connection with the 
election and did not do any other private work of the respondent. The 
remuneration paid for those 30 days cannot be held to have been paid 
to him as his salary as a manager. The payment must be as a reward 
or remuneration for his working in the election. Likewise the part- 
salaries of Kundan Singh and Drigpal Singh for the periods they worked 
in connection with the election should have been shown in the return. 
It has been said in the Amritsar City case, (see page 90) that ' We think 
the respondent ought to have shown in his return all expenses in con- 
nection with his election, big or small, and the explanation that certain 
articles were taken from respondent’s shop or house cannot be con- 
sidered satisfactory. We also consider that if any men in the service 
of the respondent were put on election work, their wages for the period 
should have been shown in the return In the Hartlepools case (O’M. 
& H., voL 6, page 6) Mr. Justice Phillimore said ‘ I am certainly 
inclined to think that if a business man takes his business clerks and 
employs them for election work which, if he had not business clerks, 
would be normally done by paid clerks, he ought to return their salaries 
as part of his expenses ; otherwise, a rich man, and above all a large 
employer, has a very considerable advantage over other candidates. The 
maximum limit of expenditure being equal for both, he can attribute 
to other matters than clerks a very much larger sum than his rival would 
be able to attribute In our case no question of the maximtun limit of 
expenditure arises ; but the principle regarding the inclusion of the 
salaries of the servants applies equally, inasmuch as the return filed 
should be correct and should disclose all expenses incurred in furtherance 
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•of the election by whomsoever. The same view has been taken in the 
Amritsar City case (see page 92). It has been remarked that 'it is true 
that no maximum has yet been prescribed in India for the expenses 
which can be incurred by a candidate. But the absence of such a maxi- 
mum does not reheve a candidate from the necessity of compliance with 
the rule In our opinion, the salaries of Tilak Dhari Singh, Kundan 
Singh and Drigpal Singh for the period they worked in connection with 
the election of the respondent no. 1 should have been sho\mrin the 
return. ^ 

The last item pressed before us in connection with the return of 
■election expenses is the sums of money paid by Kundan Singh to the 
Ramlila committees of Kanauj and Chhibramau. We have already 
held that the payments were not lawful expenses in connection with the 
election ; but were given as bribes for inducing electors to vote for the 
respondent. Such sums of money need not have been shown in the 
return. 

‘‘ We, therefore, find that the return of election expenses lodged by 
the respondent no. 1 is false in the material particulars specified above 
and is not in the prescribed form, inasmuch as it does not disclose the 
description of the payees. • 

‘‘The petitioner has prayed for a declaration that he was duly elected, 
inasmuch as he secured the highest number of votes next to the res- 
pondent. The total number of voters in the Farrukhabad District non- 
Muhammadan rural constituency was 24,298. There were three candi- 
dates for the election, namely, the petitioner and the two respondents. 
The respondent obtained 11,119 votes, the petitioner 3,955 and the 
respondent no. 1 21,840. We have found that the charges of corrupt 
practices levelled against the respondent no. 1 have been brought home 
against him so as to render his election void ; but it cannot be said with 
certainty that the petitioner would have been elected if the respondent 
no. 1 had been out of the contest. The votes given to the respondent 
no. 1 cannot be treated to have been merely thrown away. The result 
|s that a fresh election will be necessary.’’ 

The Commissioners found that the recriminatory petition had failed. 
There was not sufi&cient evidence to prove the distribution of sweets to 
the voters, and in the two cases of undue influence they found that the 
evidence was insufficient to establish the charge, while in another case 
no specific mention was made of the person threatened and they " decHned 
to take notice of a general charge 
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A bene^ial^ false statement regarding a candidate does not come 
within the definition of the corrupt practice. 

A Fatwa ” directed against the petitioner’s election was held not to 
transgress the limits of legitimate advice. 

It is necessary to prove that a statement was published by the 
candidate or his agent, and the publicity given must be such as to affect 
an appreciable number of the voters ”, 
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The petition included oliarges of bribery, the publication of false 
statements, personation and undue influence. As regards the first three 
the Commissioners found that in only two cases had personation been 
proved, but it was not proved that these were procured or abetted by the 
respondent or his agents. ‘‘ These cases are, therefore, not sufficient to 
avoid the election. Their effect is only to reduce the number of votes 
for the respondent by two ; but as the respondent had a maj(?rity of 
377 votes, the result of the election cannot obviously be affected 

The charges of bribery and pubhcation of false statements were not 
estabhshed. The Commissioners report The false statement is alleged 
to have been made with respect to the conduct of the respondent in 
order to raise him in the estimation of a certain class of (anti-Government) 
voters and thus improve and not to prejudice his prospects. Consequently, 
the alleged statement cannot fall within the above definition. The law 
in England in this connection appears to be somewhat different. There, 
any false statement made ‘ for the purpose of affecting the return of any 
candidate ’ is classed as an ' illegal practice and the definition would 
seem to include ^ beneficial as weU as prejudicial ’ statements [vide 
section I of 58 and 59, Viet. 0. 40, ’^nd Rpgers on Elections, volume II 
(19th edition), pages 557-58]. But, for some reason or other, a different 
wording has been adopted in India. It is, no doubt, possible that a 
beneficial false statement in favour of a candidate might be as harmful to 
his rival, as a false statement about the rival himself. However, we 
must take the definition as it stands, and we are constrained to hold that it 
cannot bear the interpretation sought to be put upon it by the petitioner.” 

The important issue in the case was the charge of undue influence by 
distribution of copies of the “ Fatwa ” and the preaching by Maul vis. 

The Fatwa ” is a declaration by several Ulemas of different places 
that the followers of Mirza Ghulam Ahmed of Qadian, who are known as 
Mirzais or Ahmediyas, are not true Musalmans and cannot be the 
representatives of Musalmans. The petitioner is a Mirzai and his allega- 
tion is that this '' Fatwa ” was obtained and circulated by the respondent 
to prejudice his election. He has also alleged that certain Maulvis were 
preaching at the polling stations to the same effect as the ‘‘ Fatwas 
The respondent totally denies that the Fatwa ” was obtained or cir- 
culated by him. He has also produced evidence to the effect that, as a 
matter of fact, no copies of any ‘‘ Fatwa ” were distributed at the polling 
stations, as alleged by the petitioner, nor was there any preaching by 
Maulvis. 

There is a considerable amount of oral evidence produced on the 
point by both sides. The oral evidence with reference to the Fatwa ” 
and the preaching by the Maulvis is practically the same, and the 
allegations of the petitioner with reference to both will stand or fall to- 
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gether. The oral evidence as regards the exact words used by the Maulvis 
is rather vague and unsatisfactory, while the contents of the “ Fatwa ’’ 
are definitely known and the ease relating to it may be said to stand on 
a better footing in this respect. If the evidence relating to the '' Fatwa ’’ 
fails to establish the charge of undue influence ’’ the evidence relating to 
the preaching by the Maulvis must also fail. It will be, therefore, sufficient 
to discuss the evidence with special reference to the Fatwa ” only. 

The Fatwa consists of the opinions of eight Ulemas belonging to 
different places in the Punjab and is, as already stated, to the effect that 
Mirzais cannot be representatives of Musahnans. One of the Ulemas 
(Habib -ul-Rahman) says that Mirzais are inimical to the interests of 
Islams and that, therefore, it is not lawful jaiz to send a Mirzai as a 
representative of Musahnans. Another Ulema, Asghar Ali, Professor, 
Islamia College, says that Mirzais have no concern with Muhammadans, 
nor have Muhammadans any concern with Mirzais, and hence Mirzais 
cannot be representatives of Musahnans. The others do not give any 
specific reasons in support of their opinion that Mirzais cannot be repre, 
sentatives o^ Musahnans. At the end of the ‘‘ Fatwa it is mentioned 
that Pir Akbar AU (the petitioner), who was a candidate for the 
Ferozepur Muhammadan rural ^constituency, is a Mirzai. The Fatwa 
is signed by Muhammad Khan Mubaligh, of Anjuman Khuddam-ul-Sufia. 

It wiUbe clear from the above that the Fatwa was directed against 
the petitioner’s election, and the only points that need determination 
are : — 

(i) Was the Fatwa ” obtained and circulated by respondent or 

his agents ? 

(ii) Did it exercise or constitute an attempt to exercise undue 

influence ” on the voters ? 

(iii) How is the election affected by the Fatwa ” ? 

The Fatwa ” was printed at the Ganpati Press, Moga. The 
petitioner called the printer and proprietor of the press, but their evidence 
only shows that a person called Muhammad Khan got the Fatwa ” 
printed. According to petitioner’s own evidence, one Muhammad Khan 
Mubahgh (presumably the signatory of the Fatwa ”) was reading the 
Fatwa ” and preaching at Malout on the polling day. But this 
Muhammad Khan was not produced as a witness and no attempt has 
been made to prove independently that he was acting under the instruc- 
tions of the respondent. Abdul Aziz has deposed that Muhammad 
Khan was with the relations of the respondent when he distributed 
copies of the Fatwa ” and preached to the same effect at Malout. But 
Abdul Aziz is the only witness who has referred to Muhammad K han 
Mubaligh. This witness came to Lahore at his own expense to give 
evidence and is on his own admission a friend of the petitioner. We 
do not conader this man’s statement, by itself to be sufficient to prove 
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that Muhammad Khan Mubaligh was acting with the connivance of the 
respondent or his agents, — if not under their instructions. 

Out of the Ulemas, whose opinions are embodied in the Fatwa ”, 
only one has been produced as a witness, viz. M. Asghar Ali Ruhi, 
Professor, Islamia College, Lahore. He deposes that two persons from 
Amritsar, of whom he can give no further details, got the opinion from 
him. There is no other evidence on the record to show who obtained the 
‘‘ Fatwa ” and got it printed, and the point remains obscure The respon- 
dent was no doubt interested in obtaining a “ Fatwa But this fact, 
by itself, wiU not justify the conclusion that he did so. For, it is by no 
means improbable that some enemy of Mirzais or of the petitioner in 
particular may have got the Fatwa ” with a view to defeat his election. 
On the evidence, as it stands, it must be held that the petitioner has 
failed to prove that the Fatwa ” was obtained or printed by the res- 
pondent or by his agents, as alleged by him. 

The petitioner has produced several witnesses who depose that 
copies of the '' Fatwa ” were distributed by the respondent’s agents or 
relations at different places, and in some places, in the •presence of the 
respondent and his election agents. At Zira and Moga, copies are said 
to have been distributed by Said-ud-Hin, ^ brother-in-law of the respon- 
dent, Chaudhri Badr-ud-Din, election agent is said to have been present 
at Zira and respondent himself at Moga. At Dharmkot, the Fatwas 
are said to have been distributed by Chaudhri Badr-ud-Din. At Malout, 
copies are said to have been distributed in the presence of Bahadur 
Khan and Abdullah Khan, uncles of the respondent. But almost all the 
witnesses, who have deposed to these facts, are interested — ^being 
admittedly agents, relations or friends of the petitioner. There is not a 
single respectable and disinterested witness whose testimony on the 
point could be safely accepted. On the other hand, the respondent has 
produced a number of witnesses, who have totally denied that any 
copies of Fatwa ” were distributed at the above places. Some of these 
witnesses are also interested, but most of them are lambardars, safed- 
poshes, etc. and prima facie there is no reason whatever for attaching 
more importance to the petitioner’s evidence on the point than that of 
the respondent. W6 feel great hesitation in accepting the petitioner’s 
evidence also owing to the fact that there was a suspicious lack of 
particulars with respect to this charge in the petition. The petitioner 
stated only in general terms in the petition that the respondent and his 
agents obtained and distributed copies of the Fatwa ”, and even when 
he was asked to supply further and better particulars, he was unable to 
supply any details with respect to the charge of ‘‘ undue inffuence ”, 
though he did give a number of details with respect to the other charges. 
The petitioner has himself gone into the witness box and now deposed 
that he was present at Zira on the polling day and that a copy of the 
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‘‘ Fatwa ” was actually given to him by Said-ud-Din himself. His agents 
have also given similar details about other places. If the petitioner and 
his agents knew all these details, it is indeed difficult to see why these 
particulars were not given at the very outset or at any rate when they 
were asked for. We also find it difficult to believe that the petitioner or 
his agents (especially the petitioner, who is himself a lawyer) would have 
failed to bring the fact to the notice of the presiding officers, if copies of 
the Eatwa ” were openly distributed at the poUing stations in the manner 
now alleged. After carefuUy weighing the evidence on both sides, and 
the other circumstances referred to above, we are unable to place any 
reliance on the petitioner’s evidence as regards the distribution of copies 
of the “ Eatwa ”, by the agents or relations of the respondent. 

One of the contentions of the respondent with respect to this charge 
was that the Fatwa ” does not constitute any attempt to exercise undue 
influence ” at all, as it merely expresses the opinion that a Mirzai is not 
a fit person to represent Musalmans. There is, we think, considerable 
force in this contention. The definition of undue influence ”, as given 
in schedule W of the electoral rules of 1913, is no doubt very wide in its 
terms and includes '' any direct or indirect attempt to interfere with the 
free exercise of a voter’s elecljpral right But this cannot be taken to 
shut out even legitimate canvassing. In England, the right of the clergy 
to exercise their influence within certain limits is well established. The 
limits are clearly defined in the Longford and Galway cases (see 2 O’M. 
%[> H., 16 and 1 O’M. & H., 305). In the South Meath case O’Brien, 
J., remarked that the rule of law, as laid down in the Longford case, is, 
“ in substance, this, that it is the undoubted right of the clergy to canvass 
and induce persons to vote in a particular way, but that it is not lawful 
to declare it to be a sin to vote in a different manner or to threaten to 
refuse the sacraments to a person for so doing ” (4 O’M. & H. at 132)^ 
The explanation given in clause (6) under the definition of '' undue 
influence ” suggests that the rule is not intended to be different in India. 
The definition of ‘‘ undue influence ” given in the electoral rules of 1920 has 
been, no doubt, modified, and spiritual undue influence is not now res- 
tricted to “ inducing a person to beheve that he will be the object of 
divine displeasure or spiritual censure But the ” explanation ” may be 
fairly taken to indicate the nature, if not the scope of the spiritual undue 
influence contemplated by the rule. In the present instance, the '' Fatwa ” 
merely says that Mhzais have no concern with Musalmans, that they 
are inimical to the interests of Islam and that they carmot be the repre- 
sentatives of Musalmans. It does not declare it to be a sin to vote for 
Mirzais, nor is there any threat held out to those who will vote for Mirzais. 
Habib-ul-Bahman, one of the Maulvis, whose opinions are given in the 
Fatwa ”, says that it is not lawful ” jais ”) to send a Mirzai 
as a representative of the Musalmans, but the reason he gives for his 
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opinion is that JMirzais are inimical to the interests of Islam. It was 
argued by the petitioner that this is or at least would be construed to be 
tantamount to a declaration that it is sinful to send a Mirzai as repre- 
sentative. But no evidence has been produced before us to show that the 
use of the word jais ” would convey this meaning. There is no evidence, 
moreover, to show that the Ulemas, whose opinions are given, exercise 
any influence amongst the voters of the Ferozepur district. Asghar 
Ali, the only Ulema, who was produced as a witness, is only a professor 
in a college. There is no reason to thir^k that he would exercise any 
such influence as a spiritual leader, as for example, a Pir, or that his word 
would be taken as a command. Several of petitioner’s own witnesses 
have stated that they voted for him in spite of the Fatwa ’. Undue 
influence must be estabhshed by evidence and camiot be arrived at by 
conjecture (2 O’M. & H., 200, and Lahore City case (see page 471). It 
must be remarked further that we are dealing here with a case of repre- 
sentation of a Muhammadan constituency and it cannot be said that 
rehgion had nothing to do with the election. According to the electoral 
rules, only a Muhammadan can be elected to represent a Muhammadan 
constituenc 3 ^ The petitioner’s own evidence shows that Mirzais look 
upon other Muhammadans as ‘^ka,£Ears” (see P.W. 4 who caUs himself 
a Maulvi). It is not unnatural under •the circumstances, that non- 
Mirzais should look upon Mirzais in the same way. We do not see why 
it should not be open to non-Mirzai Maulvis to say to non-Mirzais voters 
that Mirzais are opposed to their interests and cannot be their proper 
representatives. The point is not perhaps free from difiBculty but on 
the evidence, as it stands on the record, we are not satisfied that the 
contents of the Fatwa ” transgress the limits of legitimate advice and 
constitute undue influence ”. 

However, even if the Fatwa ” were supposed for the sake of argu- 
ment to constitute “ undue influence ” within the definition of the term 
in India, the result of the election will not be affected in the present 
case. As agency ” is not established, the case does not fall under 
clause (6) of rule 44 of the electoral rules. As regards clause {d) of the 
same rule, there is no evidence to show that the election has not been a 
free election ” owipg to a large number of cases in which undue influence 
has been exercised. We have already disbelieved the evidence as regards 
the distribution of the copies of the Fatwa ” at the polling stations. 
The evidence of the printer Hardit Singh shows that only 200 copies 
were printed. The number of voters was over 2,000. If there was any 
intention to circulate the Fatwa ” widely, probably a large number of 
copies would have been printed. The petitioner’s witnesses have 
mentioned certain voters as having been affected by the “ Fatwa But 
the voters themselves were not produced, with the exception of one 
person, who is a near relation of the petitioner. On the other hand, 
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out of the persons, who were supposed to have been affected, some have 
been produced by the respondent and have clearly stated that they 
saw no ‘‘ Fatwa ” and they voted for the respondent, because they 
considered him to be a better candidate. Over 2,000 voters voted 
at the election. Respondent had a majority of 377, as already stated. 
There is no evidence to show that any appreciable number of voters 
were really affected by the Eatwa ’’ and there is, therefore, no reason 
to supgose that the election has not been free The result of the 
election is, therefore, not affectf:d in any case. 

We have now to deal with the recriminatory petition of the respon- 
dent. This was framed more or less on the same lines as the petition 
itself. There were a number of charges of corrupt practices, viz. bribery, 
undue influence, personation, publication of false statement, treating 
and use of hired conveyances to take voters to the polling station and 
the correctness of the return of expenses filed by the petitioner was also 
challenged. But no serious attempt was made to substantiate these 
charges. The charge of personation was given up. Out of the others, 
there is not ^ title of evidence to support the charges detailed in para- 
graphs 2, 6 and 7. As regards bribery there is practically nothing 
beyond the statement of a solitary ^witness that certain voters of the 
village Chhotian Kalan were paid Rs. 5 each in consideration of their 
votes. A couple of witnesses have stated that the petitioner, who is a 
legal adviser to the Mamdot State, threatened the lessees of that State 
in order to secure their votes. We consider this evidence to be wholly 
inadequate to prove the charges. As regards treating and the use of 
hired conveyances there is a certain amount of oral evidence. One 
Muhammad Beg who is alleged to have been an agent of the petitioner, 
has deposed that he took several voters in hired tum-tums to the polling 
station, that the hire was paid from the petitioner’s funds. Ata 
Muhammad Khan, extra naib-tahsildar and Ismail, turn -turn driver, 
have supported the above statement, and Ata Muhammad Khan had 
also deposed that the voters were fed by the petitioner’s agents. The 
petitioner has, on the other hand, produced Muhammad Husain Khan, 
Risaldar, one of the voters alleged to have been taken in Ismail’s turn- 
turn, as his witness and he has contradicted the above witnesses. On 
the whole, the evidence produced does not seem to be sufficient to justify 
a findmg against the petitioner. As regards the return of expenses, the 
respondent’s evidence is of no better type than that of the petitioner 
and is altogether meagre. We consider respondent’s evidence to be 
inadequate to establish any of his allegations and consequently the 
recriminatory charges also must fail. 

As a result, we recommend that both the petition and the recri- 
minatory counter -petition should be dismissed. In the circumstances, 
the parties should be left to bear their own costs. 



CASE No. XLVII 

Golaghat (N.-M.R.) 1924 

(Assam LegisjoAtive Cotjnoil.) 


Sbijut Taba Pbasab 


versus 


Petitioner^ 


Rai Bahadttb Devi Chaban Babtjah 


Respondent. 



Rejectioei of nomination paper on ground of change of name of 
candidate without enquiry held to be improper. 

Returning ofScer should gnquir^ into question of age of candidate 
if so requested. 

The name of a subdivision of a constituency is only necessary on a 
nomination paper, where separate serial numbers are assigned to the 
electors entered in each subdivision. 
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The petitioner Srijut Tara Prasad was a candidate for election from 
the non-Muhammadan rural constituency of Golaghat to the Assam 
Legislative Council. 

His nomination paper was duly presented to the returning officer 
Babu Jagat Chandra Das on the 27th of October, 1923. It was rejected 
by him on the 29th of October, 1923. The order rejecting it is endorsed 
on the nomination paper as follows : Rejected. It is found thaifthe 
candidate’s name as entered here is not the electoral rolls. The name 
of the subdivision against the names of the candidate, proposer, and 
seconder is not given as required by the footnote This is non-com- 
pliance with the provision of rule 11. Rejected under regulation 13 (1) 
(hi) and (iv) ”. 

The present petition was filed on the 21st of December, 1923. In 
it the petitioner submits that his nomination was improperly rejected. 

The question for decision is whether the returning officer was right 
in rejecting the nomination, and, if not, whether the result of the election 
lias been materially affected by the improper refusal of the nomination. 

In the nomination paper we find the number of the candidate in the 
electoral roll of the constituency ip. which he is registered as an elector 
is given as 6,312. But on turning to thfe electoral roll we find number 
6,312 of the roll is Tara Prasad Barua. Hence the returning officer’s 
finding that the candidate’s name is not to be found in the electoral 
roll. 

The petitioner has explained that he changed his name in August, 
1923 from Tara Prasad Barua to Tara Prasad. This is corroborated 
by an entry on page 796 of the Assam Gazette of the 11th of August, 1923, 
in which it is directed that in a certain previous notification of the gazette 
Srijut Tara Prasad ” is to be read for '' Srijut Tara Prasad Barua 
We have taken evidence and satisfied ourselves that the candidate '' Tara 
Prasad ” is the individual who is entered in the electoral roll no. 6312 
as Tara Prasad Barua ”. 

The candidate himself as well as the proposer and seconder were 
present at the scrutiny of the nomination paper but were not questioned 
as to the identity of the nominee which they could easily have established. 
In these circumstances we think that the nomination paper was 
improperly rejected on this ground. 

We also think that the fact that the name of the subdivision is not 
given against the names of the candidate, proposer, and seconder in the 
nomination paper was not a proper ground for rejecting the nomination, 
inasmuch as the footnote to schedule III, referred to by the returning 
officer, only requires the entry of the subdivision in cases where the 
electoral roll is subdivided and separate serial numbers are assigned 
to the electors entered in each subdivision. In the present case there 
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was not such subdivision of the electoral roll, and the entry of the 
subdivision was not essential. 

Finally, we have to consider whether the improper rejection of the 
nomination has materially affected the result of the election. 

On this point it has been urged on behalf of the returned candidate 
Rai Bahadur Debi Charan Barua that, inasmuch as the nomination 
should have been rejected under electoral rule 5(/) on the ground that the 
candidate was under 25 years of age, the fact that the nomination was 
improperly rejected on other grounds has not materially affected the 
result of the election. 

The evidence shows that the returned candidate objected at the time 
of the scrutiny of the nomination paper that the petitioner was not eligible 
for nomination as being under 25 years of age. But, instead of making 
any enquiry into the age of the candidate, it appears that the returning 
officer said he could not go behind the electoral roll which showed the 
age of the candidate to be 25. [Incidentally this would show that he 
accepted the identity of the candidate with no. 6312 of the electoral 
roll]. Now mider regulation 12 (2) (a) it is laid down that '' for the 
purposes of this regulation the production of any certified copy of an 
entry made in the electoral roll of constituency shall be conclusive 
evidence of the right of any Elector named in that entry to stand for 
election or to subscribe a nomination paper, as the case may be, unless 
it is proved that the candidate is disqualified under rule 5 or rule 6 or, as 
the case may be, that the proposer or seconder is disqualified under 
sub-rule (4) of rule 11 In the present case Rai Bahadur Debi Charan 
Barua offered to prove that the candidate was under 25 years of age and 
we think the returning officer should not have refused to enquire into the 
question of age. We have therefore considered all the evidence produced 
as to the age of the petitioner. He has produced his horoscope and we 
have examined Pandit Sri Khageswar Sarma, Bidyaratna who made 
it at the order of the petitioner’s father Srijut Someswar Sarma whom 
we have also examined. 

On the other hand, the returned candidate has produced the 
University calendar showing that the petitioner's age, as given to the 
University, was 17 years 10 months on the 1st oLMarch, 1919. This 
would make his age about 22 years and 6 months on the date of the 
nomination, whereas, according to the horoscope (prepared according to 
the witness on the 24th of April, 1898, 6 or 7 days after his birth) he was 
about 25 years and 6 months of age when nominated. His age was 
first entered in the electoral roll as 22 years, but this was subsequently 
revised by an order of the registering officer Mr. H. Weightman, dated the 
11th October, 1923, as follows : “ Have seen Tara Prasad, his original 
horoscope, and the writer of it ; I am satisfied that his age is 25 years and 
6 months old. Under regulation 8 his age will be altered in the electoral 
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roll The petitioner’s witnesses can only fix the date of his birth by 
a reference to the horoscope, and there is practically no corroborating 
evidence. StiU we think that in the circumstances it was for the opposite 
party to show that the petitioner was, ia fact, under 25 at the date of 
nomination. This the opposite party has been unable to do since we 
think the entry in the University calendar is not in itself sufficient, and 
we do not know who was responsible for the first entry of age in the 
electoral roU. 

We therefore find that the petitioner^was not disqualified for homina- 
tion, and that the returning officer was right in not rejecting his 
nomination under rule 5(f) on the groimd of age. Inasmuch then as the 
returning officer improperly rejected the petitioner’s nomination paper 
on the two grounds referred to in the petition, we hold that the returned 
candidate Rai Bahadur Debi Charan Barua has not been duly elected, 
and the election is therefore void. We recommend that costs be assessed 
at ten gold mohurs to be paid to the petitioner by Rai Bahadur Debi 
Charan Barua, the opposite party. 




CASE No. XLVIII 

Gurgaon cum Hissar (M.R.) 1934 

(Punjab Legislative Coxjnoil.) 


BLayat Khan .. .. •• Peiitiorm, 

versus 


Sahtb Dad Khan 


. , Eespondent. 



Adjournment of enquiry •refused as petitioner was held guilty of 
** gross negligence and failed to comply with orders passed. Petition 
dismissed^ 
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The petitioner has called in question the election of the respondent 
on the ground of a number of corrupt practices alleged to have been 
committed by the respondent and certain other irregularities. The 
respondent denied the allegations of the petitioner and also put in a 
recriminatory statement against the petitioner. Issues were framed 
on the pleadings of the parties on 8th March, 1924, and the petitioner jgras^ 
ordered to produce his witnesses on the six days commencing with the 
28th instant. As the petitioner proposed to produce a large number 
of witnesses these days were set aside solely for his case. On the 27th 
March the petitioner was distinctly ordered to take out the summonses 
by Monday (1st April) to the senior Sub-Judge, Gurgaon, and pay the 
diet money there, and was also told that he would be held responsible 
for getting the service effected. 

The petitioner has, however, entirely failed to comply with the 
above orders, with the result that not a single witness has been summoned 
and the petitioner is not in a position to produce any evidence 
during the week set apart for him. The petitioner did^fi-et deposit the 
process fees even till the 4th April. As regards the subsequent events 
the petitioner’s allegations are as follows 

On the 11th April the petitioner’s counsel got the summonses and 
then sent them by registered post to the petitioner. The petitioner 
alleges that he did not receive the summonses till the 19th. On the 
21st instant he handed over the summonses to a pleader at Gurgaon, 
named Mustaq Ahmad, for getting them issued, through the senior 
Sub-Judge, Petitioner left Gurgaon on the 21st instant. On the 26th 
instant he again went to Gurgaon and learnt that Mustaq Ahmad had 
put in an application or made a statement in the court of the senior 
Sub-Judge, Gurgaon, that there was some likehhood of a compromise, 
and that the processes need not issue as Farzand Ali and Abdul Majid, 
agents of the respondent, had told him (Mustaq Ahmad) that it had been 
settled that this court will be requested only to grant an adjournment 
(for the compromise). A telegram was then sent to respondent and 
respondent reached Gurgaon on the 26th instant. The respondent 
stated that he would consult his counsel as regards the question of 
adjournment. It was, however, too late by this time to get the processes 
served, and hence no steps were taken to effect service. 

No affidavit was put m in support of the above allegations, when the 
case was called for hearing yesterday. Respondent denied these allega- 
tions on solemn affiLrmation. He stated that, although Farzand Ali was 
his agent, during the election days, he had ceased to be so, since then, 
and that Abdul Majid was not even known to bim till he saw him on the 
26th instant. He had never authorized these persons to enter into any 
negotiations with petitioner for a compromise. On the 25th instant,.. 
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he did get a telegTam asking him to go to Gurgaon, and he accordingly 
went there. He was then told that a panchayat had been held at Nooh 
on the 24th instant, and that the panchayat desired that the case should 
be compromised. Another panchayat was held on the 26th instant and 
respondent stated before the panchayat that legally there could be no 
compromise in this case, but that the petitioner could withdraw, if he 
liked, and if he did so, he (the respondent) would not press for costs. 
The respondent never agreed to anything else. 

The petitioner is, however, not prepared to withdraw and we have 
been requested by his comisel to grant an adjournment to enable him 
to produce his evidence. After carefully considering the facts and 
hearing both sides, we are of opinion that no sufficient cause has been 
shown by petitioner for granting an adjournment. The petitioner has 
been guilty of gross negligence in the matter throughout. He made no 
effort to get the summonses out promptly from this court and thereafter 
too there was considerable delay in taking the summonses to the senior 
Sub-Judge’s court at Gurgaon. Petitioner’s counsel then distinctly 
informed the^bSIIior Sub-Judge not to issue processes as there was like- 
lihood of a compromise. The petitioner or his counsel had no justification 
whatsoever for adopting this# course when there was no certainty as 
regards the compromise. The petitioner did not care to approach us 
with a view to see if an adjournment could be granted. He knew full 
well that six days had been set apart solely for his case and that valuable 
time of this court was likely to be wasted, if no evidence was produced. 
He also ought to have known that he could not have obtained an adjourn- 
ment as a matter of course, merely to enable him to continue his 
negotiations for a compromise. 

It has been suggested that the respondent has practised fraud on 
the petitioner by giving him hopes of a compromise ; but there is absolutely 
nothing on the record to support this suggestion. Petitioner has not 
eared to file even an affidavit. Bespondent has made a straightforward 
statement on solemn affirmation and we see no good reason to disbelieve 
it. We do not believe that there has been any fraud on the part of the 
respondent. The petitioner is not an ignorant man and he ought to 
have realized his responsibility in the matter. 

The present inquiry is to be conducted as nearly as possible according 
to the provisions of the Civil Procedure Code {vide rule 37, Punjab electoral 
rules). The petitioner is not entitled to have any adjournment without 
showing sufficient cause (c/. 0. 17, rule 1, Civil Procedure Code). For 
reasons given above, we think he has entirely failed to show any such 
cause, and we are, therefore, unable to grant a further adjournment to 
enable him to produce his evidence. The result is that petitioner’s 
allegations against the respondent remam unsubstantiated and the petition 
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must, therefore, fail. We would accordingly, humbly advise His 
Excellency the Governor that the petition should be dismissed. 

The respondent has not pressed the question of costs and the costs 
need not be heavy. The petitioner should pay Es. 100 as costs to the 
respondent. 


25 




CASE No. XLIX 

Habiganj South (N.-M.R.) 192^ 

(Assam Legislative CoirsrcrL,) 

« 

Babtj Gajekdra Chai^dba Chaudhury and seven 

OTHERS . . . • . . Petitioners y 

versus 

The Hon’ble Eai P. C. Datta Bahadur . • BespcnidenL 



Testimony of an accomplice requires the usual safeguards. The 
evidence mu^^e of the same standard as would be required in a criminal 
prosecution. 

False statements of facts, as distinct from opinion, discussed. 

A minister, who in view of an approaching election, combines a visit 
to his constituents with a tour undertaken mainly for official purposes, in 
which he was accompanied by Government officials was held not to have 
used undue influence. 

The expenditure in connection with such a tour need not be entered 
in the return of election expenses. 
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Agaikst the election of the respondent, who was Minister to the 
Government of Assam, a petition was presented on the 19th January, 
1924 by eight electors of the Habiganj South constituency (N -M.IL), 
the opposing candidate having died about a month after the eiciction. 
The petition, which was very lengthy, contained charges of bribery, 
both by payments of money and by making promises, of the publication 
of false statements, intimidation, personation, of the issue by the respon- 
dent of a manifesto without the name an/l address of the printer and ]mh- 
lisher and of the false declaration of the return of election expoiiscsJ 

In respect of the charges of undue influence, it was coTitended that, 
the hon’ble minister had taken advantage of his official position. It 
was also urged that there were certain irregularities and errors com- 
mitted in connection with the conduct of the election. 

As regards bribery and treating the Commissioners held that tlu* 
evidence produced on behalf of the petitioners was inconsistent. They 
also took the view that the case was not one of the type in wliich tiu^ 
testimony of an accomplice, so notoriously unreliable rule, should 
be accepted without the usual safeguards. The report continues : — 

What these safeguards are is well-settled (see Jenkins, C. J., in 2?. 
Lalit Mohan Ghacherhutty^ I,L.R. 38 Cal. 5*59). There must be corrobora- 
tion not only as to the details of the transaction but principally as to the 
identity of the accused — in this case Gopendra Chaudhury. To borrow 
' the language of OampbeU, J., in B. vs. Chutterdharee Singh and others 
(5 W.R, Or. 59), Even when the general credibility of the story is con- 
firmed by overwhelming evidence, it is very unsafe to convict withoiit 
some corroborative evidence connecting the particular accused with the 
transaction This, in fact, is the accepted meaning of tiie term 
material particulars ’’ occurring in section 114, iUustration (6) of the 
Evidence Act, particulars relating not so much to the details of tlie 
transaction as to the identity of the accused. 

In other words, reverting to the facts of the case before ns, how- 
ever true it may be that Dinonath took seven voters with him to the 
shop, that 5 ten-rupee notes passed, that Dinonath handed the money to 
bonaton, that Sonatpn subsequently played false, that there was a clamour 
m the vfllage for a bichar, and so forth, aU this is not - material 
corroboration so far as Gopendra Choudhury is concerned. These details, 
even if correct, afford no guarantee that the witnesses in question have 


1 Note. IThQ report of the Commissioners was published in the Asaam 
Gaz^te Mcation no. 485.L., dated the 8th August^ 1924) 

S ^ reproduced, the report below, being con 

h extracts as deal with the more general aspects of the case and the 
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not falsely introduced Gopendra Choudhury’s name into the transaction 
at the bidding of interested persons. 

What corroboration is there then in the case of the allegation that 
it was Gopendra Choudhury who paid Rs. 50 to Dinonath ? Attention 
has already been drawn to the fact that although ICrishna Das and Motilal 
both state that Gopendra Choudhury paid the money, they differ about 
the preceding links ; whereas Krishna Das asserts that Gopendra not only 
paid*the money but also brought Dinonath’s party to the shop and him- 
self conducted the negotiations^Motilal says that it was only Dinonath 
that took the voters to the shop and negotiated with them. These 
details, telling, as they do, of the manner in which Gopendra Choudhury 
came into the transaction and therefore serving as links to connect him 
with it, are precisely amongst the ‘‘material particulars of the Evidence 
Act ; and as we have just seen, the two accomplices, so far from corroborat- 
ing, contradict each other in respect of them. 

The statements which the witnesses made to Babu Binayendranath 
Palit in December have already been mentioned. They are of no corro- 
borative valu e, be ing merely the statements of the accomphces themselves, 
made at an earher stage no doubt, but still, after they had got into touch 
with persons interested in this petitk)n. Witness Ramesb Choudhury 
who, as will be seen later, is an active supporter of the petitioners and 
gave these witnesses advice and instruction in connection with their 
journey to Sylhet for this case, had been making inquiries about the 
Teliapara incident even before Binay Babu came to collect materials for 
the election petition. In other words, he had got into touch with the 
witnesses, whether directly or indirectly, even before Binay Babu’s 
arrival. 

There are reported cases in which it has been laid down that the 
previous statement of an accomplice, whether made at the trial or before 
the trial, and in whatever shape it comes before the court, is still only 
the statement of an aocomphce and does not at aU improve in value by 
repetition (see E, vs, Malapa bin Kapana, 11 Bom. H.C.R., 196 ; E, vs, 
Bipin Biswas and others, I.L.R. 10 Cal., 970 ; and Sankaran Nah, J., in 
E, vs, Nila Kanta, I.L.R. 35 Mad., 247). If we take this extreme view? 
we must reject as entirely valueless the statements made by Elrishna 
Das and Motilal before Binay Babu ; they are of no corroborative force 
whatever. But without going so far, we may adopt the majority view 
taken in the Madras case of Muther Kumara Swami Pillai vs. E. (I.L.R. 
35 Mad., 379), namely, that the former statement of an accomplice may 
sometimes be admitted by way of corroboration, “ I do not think ”, 
observes Benson, J., in the above case, “ there is anything in the Indian 
Evidence Act to exclude the evidence of accomplices from the plain and 
express rule in section 157, nor can it be suggested that ‘ corroborate ’ 
is used in section 157 in a different sense from that in which it is used in 
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illustration (h) to section 114. The former statement of an accomplice 
is therefore legally admissible to corroborate his testimony at the trial. 
In the great majority of cases, it would, no doubt, be found to be merely 
the repetition of tainted evidence, affording no ground for believing it to 
be true, and, therefore, adding nothing whatever to its value, Un 
other hand if there was evidence or even a suggestion put forward by 
the defence that the evidence given by the witness at t\m trj.il was tin* 
result of recent influences brought to bear upon him, it woid<l J)e most 
important to be able to prove that the fitness had made stat<*meuts to 
the same effect as his evidence at the trial long before tli(' uifiiuaiees 
relied on by the defence had been brought to bear uj)on. Iiiui." 'flie 
point to note in the present case is that the earlier stateinenis, like the 
later, were made after the witnesses had come within the roach of outsid(‘ 
influences. Taking therefore, even the most liberal view of the Liw wti 
are unable to hold that the statements to Binay Babu add anything to 
the value of the statements in court. We have left out of acc*ount for 
the moment the point that Binay Babu’s notes do not show what state- 
ment each separate witness made to him. 

* * * * Sie 5j«^5je 4e sic sK sjc 

•• 

One other point remains to be noticed. It may be argued that this 
is a civil case and that rules of evidence peculiar to criminal law (such as, 
it may be said, the presumption attaching to accomplice testimony) 
shoidd not be applied to civil proceedings in which a lower standard of 
proof suffices. Our answer is that whether a case is of a civil or criminal 
nature for this purpose does not depend on the nature of the tribunal 
which tries it, or the procedure by which it is tried, but on the nature of 
the issue. To go no further than the ordinary text-books, Kenny in hi.s 
Outlines of Criminal Law, dealing with the proposition that a larger 
minimum of proof is necessary to support an accusation of crime than will 
suffice when the charge is of a civil nature, observe.s : — “ It was 
formerly considered that this higher minimum wa.s required on 
account of the peculiarities of criminal procedure, such, for instance, as 
the impossibility of a new trial, and (in those time.s) the refusal to allow 
felons to be defended by counsel and to allow any prisoners to give 
evidence ; and consequently that it was required only in criminal tribunals. 
This view is still taken in America ; but in England it is now generally 
held that the rule is founded on the very nature of the issue, and thereforo 
applies without distinction of tribunal. Hence if arson bo alleged as a 
defence by an insurance company when sued on a fire policy, or forgery 
as a defence by a person sued on a promissory note, it cannot be established 
m these civil actions by any less evidence than would suffice to justify 
a conation in a criminal court.” It is scarcely necessary to pobt 
out that the rules about accomplice testimony which are the same in 
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India as in England, occur in the book tinder the head of the minimum 
of proof required in criminal proceedings. The same author in 
commenting on the presumption of innocence citing Williams vs. East 
India Company (3 East 192), states that the rule holds good not merely 
in criminal trials but equally in every civil case where any allegation is 
made that a criminal act has been committed. 

Jn the case before us, the allegation is that Gopendra committed 
a criminal offence, viz. that of bribery. The evidence produced must 
therefore be of the same standard as would be required in a criminal 
prosecution. We have found that it is not and we accordingly decide this 
sub-issue in favour of the respondent. 

In the matter of the publication of false statements the issue was in 
the following terms : — 

{a) Did a sub-agent of the respondent named Eai Sahib Joy Nath 
Nandi compose a song defamatory of the rival candidate Babu Harendra 
Chandra Singha and get it sung, thereby prejudicing the later’s prospects ? 

(6) If so did the song contain statements which were false and known 
to the aforesaBftub-agent to be false ? 

As to the composition and publication of the song we have little 
doubt. But we are not convhfced that it contained any statement which 
the Rai Sahib did not believe to be true or any statement reasonably 
calculated to prejudice the prospects of Harendra Babu’s election. The 
portion of the song to which exception is taken in the election petition 
has been translated by the petitioners thus : — 

‘‘ Promode (returned candidate), Kamini and Krishna Sundar are 
very good politicians. Giris Nag has a large sense of duty. Sinha (i.e. 
the rival candidate) is very terrible. O’h dear brethren the British Lion 
is our King ; if Sinha goes to the Council, there will be two Singhas (one 
British Lion and the other H. C. Sinha) in one Council and the result 
wiU not be a beneficial one. These two Lions (i.e. the British Lion and 
Sinha) will fight and the people will be helpless. Considering (them) 
troublesome they will form a combination and turn out the one (i.e. 
the lion) of the country {i.e. H. C. Sinha).” 

The only statement of fact contained in the above extract which 
can be said to refer to the rival candidate’s personal character is Sinha 
(the rival candidate) is very terrible It has been admitted by the 
petitioners’ own witness Babu Mahendra Chandra Das that the late Babu 
Harendra Chandra Singha was of an uncompromising disposition and 
that he used to lose his temper perhaps more often than other pleaders. 
When Harendra Babu’s nephew Benoy Babu was asked about Harendra 
Babu’s temper, he replied that he found it difficult to answer the question 
and that it should be put to somebody 6lse. These statements indicate 
sufficiently that temper was not Harendra Babu’s strong point. 
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Rai Sahib Joy Nath Nandi has explained that what lie meant i^y i In* 
phrase very terrible ” was that Babu Harendra Chandra Sim^ha wcjs 
of a very fierce temper. We cannot say that he had no hmsoii tor 
believing the statement to be true. Apart from this it stMuns to that 
to describe a candidate as being a very fierce lion ts not reasonably 
calculated to prejudice his prospects of election. The rest of the sonu is 
a statement of opinion rather than of firct and need not tlieixdbn^ ht* 
considered. 

We accordingly decide this issue in|favour of tlic respondent. 

As regards the charges of undue influence brought against th(‘ lloii'Mc 
Minister the Commissioners framed issue no. 5 as follows : — 

5. {a) Did the respondent conduct his election cainpaiLni in the 

manner alleged in paragraphs 6, 7, and 13 t>f liit* 
election petition ? 

If so, can he be said to have used undue influence to secaire this 
election ? ” 

The paragraphs referred to in the issue are as follows : — 

6. That the said returned candidate toured about throughout 
the entire constituency making his* camps at Shaistaganj and Habigaiij, 
between the dates 28th June to 5th July, 1923, 25th August to 24th 
September, 1923, 26th October to 30th November, 1923, and during hiji 
tour Government ofiScials serving in the various departments under him 
accompanied him and that his prolonged stay within the jurisdiction of the 
said constituency attended with all the prestige and powers of his high 
official position has it is believed acted very prejudicially to the interests 
of the rival candidate. 

'' 7. That the said returned candidate, it is believed, considered it 
expedient to utilize the influence of his official position as Minister of 
Assam for the purposes of his candidature and while occasionally travelling 
in his railway saloon and in different places in his tour he was accom- 
panied by his nephew and election agent, one Babu Dharmadus Diitt, 
M.A., B.L., and one Babu Khirode Chandra Dutt, B.L., Sub-Agent, 
and other influential men of the localities. 

'"33. That the said returned candidate on the strength of his 
official position occupied the Circuit House at Habiganj and his agents 
Dharmadas Dutta, Khirod Chandra Datta, Suresh Chandra Palit, Aghur 
Chandra Ray and many candidates for appointments in the Government 
service occupied the Circuit House with him, and although the said 
returned candidate occupied the Circuit House from 28th June to Lst 
July, 1923 and canvassed for voters, and yet the expenditure incurred 
during that period has not been shown in the account. That the said 
returned candidate's stay in the Circuit House and that of the aforesaid 
people created an impression in the minds of the voters which greatly 
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affected the election inasmuch as the voters might think that the 
Government was in a manner supporting the candidature of the said 
returned candidate who was, then as now, the Minister of Assain.*’ 

Before coming to the specific allegations contained in the above 
paragraphs we may observe generally that the respondent was in an 
equivocal position during his election campaign. We are not aware of any 
rule requiring a Minister to resign office before offering himself as a candi- 
date* for re-election. We cannot therefore say that the respondent com- 
mitted any irregularity in choosing to remain in office while conducting his 
election campaign. In the circumstances it was inevitable that he should, 
to a certain extent, combined canvassing with official work. It was also 
inevitable that whenever he went out canvassing he should be attended 
with all the prestige and powers of his high official position We 
do not see how he could leave these behind so long as he was Minister, 
any more than he could leave his own shadow behind. And as to the 
occupation of the Circuit House and the impression which it might have 
created in the minds of the voters that Government was supporting the 
candidature wem av observe that in these days that impression is as likely 
as not to lose him popular support. 

Turning now to the specific allegations on this subject, the only 
one on which evidence has been adduced is that relating to the respon- 
dent’s tour between 28th June, 1923, and 5th July, 1923. The petitioners 
have sought to prove before us that this was a purely electioneering 
tour, with a little official work thrown in, in order to give it the appearance 
of an official tour. The respondent on the other hand claims that it was 
undertaken mainly for official work, and that incidentally he took advant- 
age of the opportunity to inform his friends and relations in the locality 
of his desire to stand for re-election. The Deputy Director of Agriculture 
has been examined by the respondent for the purpose of proving the 
nature of the tour. Erom his evidence we find that as early as April or 
May, 1923, there were proposals for retrenchment in the Agricultural 
Department in this province. Witness went and saw the respondent in 
Shillong and had several discussions with him on the subject. The 
respondent apparently desired to carry out the proposals of the Bengal 
retrenchment committee and abolished all the Imperial posts as well as 
most of the demonstration staff. Till then the departmental policy had 
been to increase the demonstration staff. Witness explained to the 
respondent why the staff should not be reduced, but the respondent 
seemed sceptical of the claims of the department. Witness then 
suggested, that before coming to any conclusion the respondent should 
see for himself some of the department’s farms and agricultural 
demonstrations. Witness farther suggested that Bejura (in the 
Habiganj subdivision) was the place where the work of the department 
had made most progress. 
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We need not go into further details but we are aatisfiod that t!ie 
respondent’s tour to Bejura and the neighbourhood was lUKhufaken 
mainly for the above purpose. It is clear to us from the Deputy Diret'ior’s 
evidence, based on his tour diary, that from 30th June, ro23, to 4tfi 
July, 1923, he was with the respondent and that during that time the 
respondent did a good deal of official work in the way of seeing agricnilt ura 1 
demonstrations, distributing prizes and certificates in connect iou with 
agricultural matters, inquiring into the need for kala-azar centres, Jnspert - 
ing schools, etc. Nor can it be said that the tour w’as not followed by 
any specific results. At least one useml reform seems t<') us to lia\a» 
owed its origin to this particular tour. We refer to the arnalganiatiun 
of the Department of Agriculture with that of Co-operative Credit, 
which may be expected to enable the Agricultural department to work 
through co-operative societies instead of through a paid demonst ration 
staff, thereby effecting economy without impairing efficiency. Wc 
cannot therefore hold that the tour was fruitless or that it was official 
only in name ; useful official work was done and at least one tangible 
reform followed as the result. Although therefore thejri^spondent may 
have done some canvassing during the tour in question, out of, so to 
speak, office hours, we cannot hold that it was not primarily an official 
tour. There was therefore nothing wrong in his being accompanied by 
various Government officials serving in the departments under him. 
We decide this issue in favour of the respondent. 

As regards the declaration of election expenses the Commissioners 
framed the following issue : — 

‘‘Did the irregularities and errors detailed in paragraph 12, 
paragraph 17, paragraph 28 and paragraph 29 of the election 
petition occur and are they material or did they materia Ih’ 
affect the result of the election ? ” 

Paragraph 12 of the election petition alleges : (1) that vouchers for 
amounts of Rs. 5 or more have not been submitted with the return of 
election expenses ; (2) that 100 copies of the Paridarsak were distributed 
by the election agent and Babu Khirod Chandra Datta, sub-agent, and 
the price of these 100 copies has not been shown in the return of expenses, 
(3) that the railways fares charged are incorrect. 

As regards vouchers we find that there are some instances iii which 
vouchers for amounts exceeding Rs. 5 have not been submitted. The 
explanation given on behalf of the respondent is that the money was 
«pent on railway fares, etc., and that under schedule III of the electoral 
rules no vouchers for such items are required. Respondent has however 
overlooked the next clause in the same schedule which states that all 
sums paid for which no receipt is attached are to be set out in detail with 
dates of payment. This has not been done, e.g. items 3 to 10, pages 23-25 
ot the return. There has, therefore, been undoubtedly an irregularity. 
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But we do not think on this account that the return is false in any 
material particular. 

As to the distribution of copies of the Paridarsak there is no evidence 
against the election agent. Khirod Babu, who was a sub-agent, admits, 
however, that he distributed the copies in order to show up certain persons 
mentioned in the paper and not for any purpose connected with this 
election. We have read the issue of the Paridarsak in question and we 
find* that although a connection may be imagined between it and the 
election in dispute, the connection is so remote as to be negligible. We 
therefore find that there was no irregularity under this head. 

Turning next to the railway fares shown in the return we regret to 
observe that it was not prepared with the care which we should have 
expected in a document whose correctness has to be certified by affidavit. 
In several instances first class railway fare has been shown although it 
now transpires that the respondent actually travelled second class. 
There is however no serious discrepancy as to the total amount shown 
under the head of railway fares. How this came about has been explained 
by the election agent. Apparently he got the respondent’s account of 
his personal expenditure from respondent’s cook, who only showed the 
total amount spent on railway fares •without giving any further details. 
The election-agent had to guess from the total, the number and class of 
the tickets purchased on each occasion. He apparently assumed that 
the respondent had travelled first class, and so showed the first class fare 
in the return. The fact, however, was that the respondent did not 
travel first class, but he and one of his election agents travelled together 
second class, so that there was not one first class ticket but two second 
class ones, the total fare shown being correct. It is unnecessary to 
pursue the subject further. While we are of opinion that even error of 
the description should not have occurred in a document which requires 
to be accompanied by a sworn certificate of correctness, we are not pre- 
pared to hold that the account is false in a material particular. 

We now turn to paragraph 17 of the election petition. The specific 
allegations in this paragraph are : (1) that the respondent accompanied 
by his election-agent and his sub-agent Khirod Babu toured in the 
neighbourhood of Bejura for canvassing purposes and that the expendi- 
ture incurred in that coimection has not been shown in the return of 
election expenses, (2) that the printing charge of the respondent’s 
election pamphlet entitled """ the Minister of Education’s appeal ” has 
been omitted from the return. The other allegations in the paragraph 
have been given up at the time of argument. 

As to the Bejura tour, we have already found that it was primarily an 
official tour, and the respondent did not have to pay the expenses from 
his own pocket. Those expenses have therefore been rightly omitted 
from the return. As to the expenditure incurred by his election-agent. 
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and Khirod Babu we find from the evidence that thf‘v went tu Bejnra 
on invitation from Rai Sahib Joy Nath Nandi. It po.ssible that whil<" 
there, they did a little canvassing but we are not prepared to hoM that 
they went there for the purpose of canvas.sing. Tlio Kai Sahib t<‘ll> 
us that he invited them to his hou.se because the resj)on<lent was visiting 
the place and the Rai Sahib wanted him to have .some .society- of tlw' 
class to which he is accustomed during his sta}- in the village. We have 
it from petitioners’ own -witness Ramesh Chaudhuri that ele<‘tiyneering 
had not then commenced. This was ^t the beginning of July, tlu- 
election being in November, 1923. Had the elcetion-agent aaid Khirod 
Babu gone to Bejura for electioneering purposes, we cannot .see any 
motive for their expenses being omitted from the election account, 
considering that the law has not prescribed au}’- maximum of election 
expenditure. We do not therefore find any irregularity in the omission. 

As to the printing charge of the pamphlet referred to, wo fin<l t hat 
the charge is still a disputed one. All the correspondence and di.scu.s,sion 
on the subject appears to have been carried on by the press, not with 
the election-agent, but with Khirod Babu. There is no c.videnec that the 
election-agent was aware of the claim even as a disputed one. Under 
rule 19(2) of the election rules the dection-agent is required to state only 
such unpaid claims as he (or the candidate) is aware of. The omission of 
this disputed charge was not therefore an irregularity. 

We now come to paragraphs 28 and 29 of the election petition. 
The only specific allegation in this paragraph which is pressed during 
argument is that relating to the arrangements at the Bejura polling 
centre. It is said that there were not adequate arrangements for secret 
voting and that many persons were allowed inside the polling station 
at the time of poUing. One of the petitioners themselves, however, 
Jogendra Chandra Datta Chaudhuri, states in effect that all the necessary 
rules were observed. He proves that a desk was provided at wliicii 
literate voters could record their votes, he also proves that he .saw 
nobody going to the presiding officer except those who had legitimate 
business and so on. We do not think that there is any substance in thi.s 
allegation. In connection with the irregularities and errors in the respon- 
dent’s return of expenses, the learned pleader for the petitioners has 
invited our attention to the first part of rule 5, sub-clause 4, of the electoral 
rules and has asked us that even if we are unable to find it to be false 
in any material particular, we should find that it was not lodged in the 
manner prescribed by the rules, so as to enable the petitioners to move 
His ExceUency the Governor under rule 25. We, however, see no defect 
m^ the tune or manner of lodging the return. It was lodged vrithin time 
with the returning officer, and in the manner prescribed by the rules. It 
may be that it was not prepared strictly according to the rules but we 
cannot say that it was not lodged in the prescribed manner. 
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The result is that we recommend that the petition be dismissed. 
We also recommend that the petitioners be ordered to pay Rs. 1,500 to 
the respondent as costs and pleaders’ fees. 

We desire to state that on some points we have not been able to be 
unanimous. The comparatively low figure we have recommended as 
costs is due to the fact that some of the charges have been dismissed on 
the ground of the benefit of the doubt and some others on the ground 
that*although corrupt practices have been proved they did not materially 
affect the election. 
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CASE No. L 

Hanthawaddy East, 1923 

(BuEMA LbGISI!A.TIVE JCJOTOCIL.) 


versus 


Petitioner^ 


Maung Ba Duk 


. , Resjponderd, 



The rule regarding false statements and the ordinary law of defama- 
tion compared. It is doubtful whether ''defamation, merely by 
innuendo ’’ comes within the purview of the rule. 
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In this case the petitioner files a petition against the return of the 
respondent for the Hanthawaddy East General rural constituency who 
was declared to be duly elected, he having received 371 votes and the 
petitioner 81. 

Two points only arise in connection with this petition — first, wliether 
certain circulars (exhibits A, B and C) were admittedly circulated by t he 
respondent, and second, whether they contain false statements^ of fact 
within the meaning of schedule IV, part I, rule 4. 

We may say at once that there is great difference between lliis 
rule and the ordinary law of defamation, whether on the criminal or 
civil side. In order to come within this rule, there must be — 

(a) a statement of fact which is false ; 

{h) which the publisher either believes to be false or does noi, 
believe to be true ; 

(c) it must be in relation to the personal character or conduct of 

the candidate, or in relation to the candidature or with- 
drawal of the candidate ; and 

(d) it must reasonably be calculated to prejudice the candidate’s 

election. • 


Before examining exhibits A, B and 0 we may mention that there 
were four candidates nominated for this constituency on or before the 
21st of October, but that the nomination of two of them was found 
defective or invalid at the scrutiny on the 31st of October. One of 
these candidates — ^Maung San Tun Aung — ^was the candidate of that 
section of the G.C.B.A. which co-operated in the election, sometimes 
referred to as the 21 Party. On Maung San Tun Aung’s nomination 
being mvaM, this party adopted as their candidate the petitioner and 
certain Hterature of the party appealing to the electorate not to vote 
for persons outside their party as being Bahus, Gwas and Alodawvis was 
circulated. As the respondent did not belong to the Bahuthuta”partv. 
and is not a Government pensioner, he is accordingly attacked as a Gwa’ 
which IS a shifty sort of person who sits on the stile watching as to which 
side it is safer to come down upon. At the same time the noa-co- 
operators—the othsr section of the G.C.B.A.~were circulating 
literature (exlnbit G), in which it is laid down that the members mS 

abstam from hquor and from gambling and from keenness of pleasure 
[apyaw apa mya-gin). ^ 

G.C.B.A. leaflets he got 
exhibit A prated through one Maung Pe Gyi, and that Pe Gyi must have 

given the order for printing on the 25th of October ; and therl is evidence 
that It was circulated, at any rate, on the 3rd of November. There is 

itrerthr^s^. " 


26 
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Exhibit A was published without the printer’s name, and the respon- 
dent on discovering it recalled it and published it as exhibit C with the 
printer’s name. So that it is clear that at the time that exhibit A was 
ordered to be printed there were four candidates in the field. 

In exhibit A the respondent asks the electors to choose a person 
replete with the six kinds of Nayathagon. This, the respondent tells 
us, he got from a book called Razadharma and Lokkaniti He also 
advises that the person elected should conform to the following require- 
ments, viz. that he should be 40 to 55 years of age and abstain from 
drinking alcoholic liquor, abstain from playing het, cards, game of ho-me^ 
and other kinds of gambling ; be replete with a sound moral education, 
wisdom and honour derived from connections with respectable relatives, 
and one who strives to perform meritorious deeds ; should take an interest 
in the welfare of his countrymen and be a person of wealth, such as 
would be adversely affected if taxes on land and immovable property 
be increased. Then a special note is added — A person who is 25 years 
of age and who can pay a tax of Rs. 5 a year, even if he be of humble 
position, a gambler and a drunkard, can stand as a candidate for the 
Legislative Council Respondent states that he added this note to 
prevent any elector being misled int« thinking that his previous points 
were qualifications required by law. None of the three rival candidates 
are mentioned in this circular. 

As we have seen, the points of abstaining from liquor and from 
gambling had been based on rules wliich one section of the G.C.B.A. 
were imposing upon their members. Under these circumstances, a 
reference to them could not be taken as gratuitous. 

After perusal of this circular we cannot find that there is any state- 
ment of fact relating to the personal character of the petitioner, which is 
false to the knowledge of the candidate publishing it, and, in our opinion, 
there is no remedy under this rule for statements which are only defama- 
tory by means of subtle innuendo. We doubt whether defamation. 
merely by innuendo can come under this rule at aU. The party, of course, 
if aggrieved, has his ordinary remedy at law. 

With regard to exhibit B. It sets out the merits of the respondent 
at considerable length and mentions that he does nqt take drink and is 
above dissipation, which is clearly perfectly legitimate for a candidate or 
his supporters on his behalf to state. 

With regard to exhibit C. The petitioner’s main point is that it was 
published when there was only one other candidate in the field, and, 
consequently, the special note at the bottom must have been aimed at 
him. 

For the reasons which we have already given, when discussing 
exhibit A, we do not consider that there is any such necessary inference, 
and it is not a statement of fact within rule 4, 



HANTHAWADDY EAST, 1923 


403 


We accordingly report that the election of Maung Ba Dun to the 
Hanthawaddy East General constituency is valid. 

The petitioner will pay the respondent’s witnesses’ costs and 20 
(twenty) gold mohurs advocate’s fees. 




CASE No. LI 

Hoshangabad District (N.-M.R.) 4931 

(Central Province® Legislativb Council.) 


Mb. KuNtTA . . . . . . . . Pet^itioneTy 

versus 


Mr. Gajadhar Prasad Jaiswal 


Reapondeni, 



Petitioner failed to make a cash deposit ordered in addition to the 
Es. 1,000 already deposited. Petition dismissed. 
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The main allegation on ■which the jpetition was grounded was I, hat 
the notice of withdrawal, dated the 17th of October, 1930, presented on 
that day by one Gopal Prasad, alias Goj)iIal, was not subscribed l>y (he 
petitioner and was not properly delivered to the returning f)inc(‘r as 
required by sub-rule (8} of rule 11 of the Central Provinces elect<jral 
rules. The respondent contended that the said notice was in fact sub- 
scribed by the petitioner and was delivered in accordance with the'aaid 
sub-rule. The said notice was in fact delivered to, and accepted by, 
Mr. B. B. Royzada, senior Extra- Assistant Commissioner. Hoshangab.id. 

After the framing of the issues, the parties being called on to fih' their 
respective lists of "witnesses, the petitioner filed a list of 54 ami the respon- 
dent one of 87. At the first hearing of the case, the respondent had 
applied for an order requiring the petitioner to furnish security' for the 
payment of any further costs under rule 36 (2) (b) of the electoral rules. 
This application which was put off for consideration at a subsequent 
stage was renewed when the lists of witnesses were actually filed. After 
hearing both sides we considered that from the nature of the case and the 


volume of evidence required to be given, it was e-vident that the re.spon- 
dent was likely to incur costs running into an amount far in exce.ss of 
the sum of Rs. 1,000 already depositecl by the petitioner. As the 
petitioner was admittedly a man of slender means and was not in such a 
position as to inspire confidence that the costs of the respondent -would 
be easily recoverable from him in case his petition failed, he was ordered 
on the 2nd of March, 1931, to execute a bond for Rs. 3,000 with two sureties 
jointly and severally liable for the said amount, for the payment of the 
further costs that were likely to be so incurred. This amount was arrived 


at on a consideration of the number of witnesses to be summoned, the 
distances from which they were to be summoned, the costs of the counsel 
and the experts, and other incidental costs. The bond was ordered to 
be executed on or before the 19th of March, 1931. On the latter 
date, the petitioner produced two persons willing to stand suretic.s to 
the extent of Rs. 3,000 each, but the solvency of each of them was 
questioned by the respondent and, on the summary inquiries that were 
made, we were not satisfied that each of them was solvent to that extent. 
On this the petitioner requested us to be permitted to deposit the amount 

^ respondent 

objected to the grant of any further time, but in view of the fact that 

he petitioner had made some attempt to furnish security, we allowed 
him time as a matter of concession. This was, however, done on the 

thereafter The petitioner was ordered to make the deposit by 13 

he put m an apphcation askmg for a review of our orders, dated the 



408 


INDIAN ELECTION CASES 


2nd of March, 1931 and the 19th of March, 1931, and praying for accept- 
ance security in the shape of a bond with two sureties. By our order, 
dated the 2nd of April, 1931, this application was wholly dismissed for 
the reasons given below. 

As regards the review, this matter is governed by rule 1 of order 
no. 47, schedule 1, to the Civil Procedure Code, which allows a review 
only on the grounds specified therein. In the present case, the petitioner 
did fiot allege any of the grounds therein mentioned other than that our 
orders were illegal. Assuming that the alleged illegality of the orders is 
a sufficient ground for review, Ve are distinctly of opinion that there 
was no illegality in the said orders. The argument of the petitioner was 
that, since clause (b) of sub-rule 2 of rule 36 of the electoral rules confers 
the power of requiring the execution of a bond on the president of the 
commission, our orders, which were passed by the commission as a 
whole, were in contravention of the provision of that clause. In our 
opinion this argument is unsound. The said clause, it appears to us, 
contemplates a stage of the proceedings when either the entire commission 
has not been constituted or has not begun to sit. Sub-rule (5) of rule 36 
clearly contemplates a case in which a president may be appointed 
before other commissioners are appointed. Besides, the said clause 
deals with the publication and Service of a copy of the petition which are 
preliminaries to be undertaken before the hearing of the petition com- 
menced before the full commission. The object of the clause, therefore, 
is to obviate the necessity of these preliminaries to be left over until the 
petition came off for hearing. It is, in our opinion, inconceivable that a 
power which is expressly conferred on the president alone was not 
intended to be conferred on the commission as a whole. Granting, 
however, that the intention was to restrict the power to the president 
alone, rule 37 of the rules clearly provides for the application of the 
procedure relating to the trial of suits under the Code of Civil Procedure 
to the present inquiry ‘‘ as nearly as may be ”, This provision let in 
the power conferred by rule 1 of order 25, schedule 1, to the Civil 
Procedure Code in exercise of which we could make the orders that we 
did. The fact that the rule applies only to a plaintiff who resides out 
of British India or has no property therein can be left put of consideration, 
because under rule 37 of the electoral rules we had power to apply that 
rule as nearly as may be ”. Moreover the said orders having been 
signed by the president coffid well be regarded as the orders of the 
president, and the signature of the Commissioners might be treated as 
superfluous. 

Another argument advanced by the petitioner was that the order, 
dated the 19th of March, 1931, requiring security in the shape of a cash 
deposit was not justified by any rule or law. This argument is based on 
the fact that clause (6) of rule 36(2) of the electoral rules provides only for 
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the execution of a bond. In our opinion the object of this provision 
to make a concession to the petitioner and not to prevent him from 
giving security in the shape of a cash deposit if he wanted to do so. < Hir 
order requiring him to make such a deposit was made at his own reque.st. 
and cannot, therefore, be regarded as illegal. Besides this, as we havt^ 
said before, rule 1 of order 25, schedule 1 to the Civil Procedure Cod(\ 
gave us the power to require security either in cash or in the shape of .t 
bond. 

For these reasons we^came to the^ eonciusion that the review of oui 
orders aforesaid ought not to be granted. ^ Having come to tins conclusion, 
we were bound to reject the petitioner’s prayer made on the 2 rid of April, 
1931 to be allowed to furnish a bond with two sureties. This rejection 
could not take the petitioner by surprise as there w'as a distinct order on 
the 19th of March, 1931, that no personal security shall thereafter he 
accepted, and it was on that condition that time w^as allowed to him to 
make a cash deposit. 


The deposit not having been made as ordered, the next question 
that arose was what was the consequence thereof. In regard to this, tlie 
petitioner asked us to refer the said question to His^ Excellency the 
Governor under rule 48 of the electoml rules. This rule expressly excludes 
the reference of a question arising in conne'etion with an election inquiry. 
It does not, therefore, apply in the present case. We are also of opinion 
that the said question is not fraught with such a difficulty as to require 
a reference. We are clearly of opinion that we had power, in the 
situation in which we found ourselves, to proceed to close the inquiry 
and to submit our report. While it is true that the electoral rules do 


not expressly provide for dealing with such a contingency, it cannot be 
overlooked that, under rule 37, the procedure to be followed is the one 
applicable to the trial of suits ‘‘ as nearly as may be The Civil 
Procedure Code provides by rule 2 of order 25 for the dismissal of a suit 
when the required security is not furnished within the time fixed. Under 
this rule, we could at once proceed to recommend to His Excellency the 
Governor that the petition should be dismissed. Moreover, the case can 
be regarded as covered by rule 3 of order 17 which provides for proeeedmer 
to decide a suit forthwith on a party failing to perform any act which is 
necessary for the further progress of the suit and for the performance of 
which time has been granted to him. In accordance with this rule also 
we could at once proceed to recommend to His ExceUency the Governor 
that the petitioner having failed to substantiate the aUegations on 
which his petition was grounded should be dismissed 

in « Procedure Code are applicable 

m a case like this has been held in the Zolada DMa (see page 457) 

Though that was a case under the Bombay electoral rules, the iot that 
those rules also do not provide expressly for dealing with such a 
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contingency is clear from the report. There is, therefore, no -ground 
to distinguish that case from the present one. 

Accordingly we recommend that the petition should be dismissed 
both on the ground that the security required has not been furnished and 
on the ground that the allegations on which it was grounded liave not 
been proved. As regards the costs of the inquiry, we recomniend that 
all the costs as per schedule below should be paid by the ]>etitioner who 
should also bear the charges for the publication of a copy of the notice 
and of the petition which have been deposited by him. We recommend 
that the fee payable to the Counsel on each side should be fixed at Rs. 200 
and that the fee should be allowed only for one pleader on each side. 

Before closmg, however, we may humbly suggest for the considera- 
tion of His Excellency the Governor the desirability of clarifying the 
provisions of sub-rule (8) of rule 11 of the electoral rules with a view to 
obviate the possibility of a petition like the present. As the provisions 
stand at present, the returning officer or other person authorized is not 
bound to satisfy himself that the notice is really subscribed by the candi- 
date who purports to do so, nor need the delivery required by that sub- 
rule be made in any particular manner. It appears to us that, if such a 
notice is expressly required to^be presented by the candidate himself, or 
by his election agent appointed in accordance with sub-rule 5 of the same 
rule, that would be some guarantee that the notice was in fact subscribed 
by the candidate who purports to do so. In view of the importance of 
the said notice, some such amendment^ seems to us to be desirable for the 
purpose of preventing such a fraud as has been complained of in the 
present petition. 


1 See, however, alteration effected by paragraph 3 (1) of Part II of the Indian 
Corrupt Practices Order, 1936. 



CASE No. LII 

Insein, 1923 

(Burma Legislative Council.) 


P* D, Patel . . 


versus 


Mathstg Ba Glay 
Matjng Kyaw Dm 


Petitioner^ 


j- Respondents 



Where the hiring of a public vehicle is not brought home to the 
candidate or his agent, it must be proved that the election was materially 
affected by the use of the vehicle. 

The ruling of a returning officer can be questioned on petition even 
though no objection was taken at the time of scrutiny. 

Where the nomination paper of a candidate had been improperly 
accepted, it must be proved that the votes given to this candidate would 
in fact have been given to petitioner and would in number have given 
him a majority in order to set aside the election. 
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At the election the 1st respondent received hOi) votes, ilu* petitio!) 
588, and the 2nd respondent 34-9. The Lst respondent aeeording 
declared duly elected. 

On the petition we fixed the following issues : — 

(1) Was the nomination paper of Ma.ung Kyaw Din invalid s 

alleged in paragraph 4 of the petition ? 

(2) If so, has the election been materially affected thereby ? 

(3) Has the 1st respondent been guilty of corrupt practices < 

alleged in paragraphs 5 and 6 of the petition ? ^ 

(4) Did the presiding officer at Insein polling station fail to altj' 

intending voters to vote or to tender votes ^ 

(5) Did the number of tokens in the ballot-boxes exceed the numbe 

of voters who voted, as alleged in paragraph 10. 

(6) Is the election invalid by reason of all or any of tliese irre 

gularities ? 

As regards the 4th issue, we may mention that the petitioner, a 
the hearing, applied to amend paragraph 7 by making it read : Th 

presiding officers at Insein and Hmawbi polling stations.” We dis 
allowed the proposed amendment as it wocild be materially widening th< 
scope of the charges against the 1st respondent and tend to prejudice 
him in meeting the petitioner’s case. 

The petitioner only called one witness with regard to what happenec 
at the Insein polling station, and it is perfectly clear from his evidence 
that there is no suggestion that the presiding officer in any way failed 
in his duty. 

We accordingly answer the 4th issue in the negative. 

With regard to the 5th issue. The returning officer, in his letter 
to the Reforms Secretary, dated the 24th of November does show tiiat 
there were 1,636 tokens in the ballot-boxes and that, apparently, only 
1,611 tokens were issued to voters. The only way in which he can 
account for the discrepancy is by incorrect counting of the return tokens 
by the presiding officers. The discrepancy is considerable. There is, 
however, no evidence raisiug even a suspicion of stuffing of the ballot- 
boxes. We may mention that the only station, which at the beginning 
of the case, was impugned by the petitioner—Dabein— shows a correct 
return of the tokens received and the persons voting. In the absence of 
some evidence raising the presumption of stuffing or misconduct in 
favour of some particular candidate, we cannot attach any importance 
to the discrepancy. 


1 Under the Government of Bxirma (Corrupt Practices and Election Petitions) 
Order, 1936, the hiring of a conveyance usually kept for letting on hire is a corrupt 
practice. ^ 
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We accordingly, though we must answer the 5th issue in the affirjiia- 
tive, do not think that it in any way affects the validity of the election. 

We then come to the 3rd issue—'' Has the 1st respondent been guilty 
of corrupt practices as alleged in paragraphs 5 and 6 of the petition ? 

We may say that the 2nd respondent does not appear as a party, 
though he has given evidence on behalf of the ]Detitioner. We will 
accordingly allude to the 1st respondent throughout as the respondent. 

The petitioner charges the respondent with hiring a taxi no. R. 6113 
for the purposes of the election on the day of the election. The owner 
of the taxi, Syed Cassim, has teen called who states that the durwan 
from the Sun Press asked him the charge for a trip to Taikkyi ; that 
he stated it would be Rs. 50 ; that, as a matter of fact, he took respon- 
dent first to Dabein and then to Taikkyi and got Rs. 25 extra. 

Maung Kyaw Din gives evidence as to the respondent giving him 
a lift in this taxi on two occasions on election day. Respondent is a 
member of the party of which the Sun Press is the principal organ. 

On the evidence it is clearly established that the respondent did 
use a hired vehicle on election day. It is not alleged by the petitioner 
that respondent Conveyed any voters to the poU in this taxi but merely 
went from station to station to see hpw the poU was proceeding. If the 
case stopped here, we would luot have put a strict and technical con- 
struction upon the words " for the purposes of the election To lay 
down that a candidate, who has not got a car of his own, is committing 
a corrupt practice, in endeavouring to visit the polling stations in a big 
and scattered constituency by the only means of transit at his disposal, 
would be, in our opinion, destroying the spirit through devotion to the 
letter, and the difficulty would be where to stop if we foUowed the letter. 
Would it be a corrupt practice for a candidate to ride on a vehicle where 
there is a regularly established system of motor busses ? Would it be a 
corrupt practice for him to pay an anna fare for getting from one side of 
the river to the other in a ferry ? Unfortunately for the respondent, the 
case does not stop here. His election agent, Ba Hlaing, has deposed that 
respondent has a car of his own, that he placed this car at his disposal 
whilst working for him at insein. Under these circumstances we 
consider that the use of a taxi by respondent and ^hus letting his own 
private car for ordinary election purposes is a contravention of the rules. 

The petitioner further charges that the respondent had, working 
for him, another taxi, no. 4021, which conveyed voters from Hlegu to 
Dabein. 

On this point there is the evidence of Syed Cassim, 2nd witness, who 
states that he saw this car (4021), which was an Essex, at Hlegu, and he 
also states that there was no other taxi at Hlegu. There is also the 
evidence of Jan Ah, who was working for the petitioner, who states that 
it was a taxi and had the registered number 4021 on it. Maung Kyaw 



INSEIN, 1923 


4ia 


Din also speaks to seeing an Essex taxi coming back from Da beau with 
five or six passengers in it. Jan Ali and Cassim state that this taxi 
carried voters to the polling station — Dabein — on three or four ocu^asions. 

No evidence has been given for the respondent to sliow that no 
taxi carried voters from Hlegu to Dabein, and under the circumstances 
we must hold that a taxi was employed to carry ^espondent^s voters from 
Hlegu to Dabein. 

It has not been proved that the respondent or his agent liircd'this 
vehicle. For the purposes of schedule IV, part II, rule 5. we hold that 
there has been a hiring of a vehicle usually kept for letting on iiire or for 
the conveyance of passengers by hire, and that this vehicle was not 
paid for by the electors using it, and this is therefore a corrupt praciioc 
even though it has not been brought home to the candidate or liis election 
agent. 

What then is the effect of these two acts upon the election ? In 
order to invalidate it, it must materially affect the result of the election. 
From the evidence of Jan AH and Cassim, not more than from 13 to 17 
voters were carried by the taxi from Hlegu to Dabein. The respondent 
only got 27 votes at Dabein. Supposing we deducted votes from the 
27 given at Dabein, this, by itself,^ would have no material effect upon 
the election, as the respondent’s majority was 111. 

With regard to the effect of the respondent allowing his private 
car to be free to work at the Insein polling station, we have very little 
to go upon as to the number of voters which is brought to the poll. 
Bespondent got 6$ votes at Insein. Even if we assume that it carried 
one-half of these (31), its plying even with the other car at Dabein would 
not materially affect the election. 

W^hile we answer the 3rd issue in the affirmative we are of opinion that 
our answer to the issue, by itself, would not materially affect the result 
of the election, but it may have to be considered in connection with the 
1st and 2nd issues which we now come to. 

The 1st issue turns upon, whether the nomination paper of Maung 
Kyaw Din was invalid. ^ 

Maung Kyaw Din stated that the election roils were not at the 
disposal of the candidates at the time of nomination ; that a well-known 
resident of Ywama quarter at Insem— one Maung G 3 d, the pleader— had 
agreed to propose him ; that he sent to the head clerk of the Deputy 
Commissioner, who was the returning officer, to ascertain what was 
Maung Gyi’s number on the electoral roll ; that the clerk told him that 
It was no. 6, Maung Gyi accordingly signed the nomination paper alon«- 
With another man, who admittedly was a voter. 

The scrutiny which was held on the 31st October was only attended 
by the respondent’s agent and not by either the petitioner or Maun<>' 
yaw Din or anyone on their behalf. Eespondent’s agent asked the 
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returning officer if the nominations were in order and he was told that 
they were. At the election day Maung Gyi turned up to vote but found 
that his name was not on the list, that no. 6 on the list was one Maung 
Kyi Maung. Maung Kyi Maung has been called and states that he voted 
as no. 6. 

There is no question that Maung Gyi ought to have been on the 
voters’ list. On the facts proved before us we are clearly of opinion 
that he was not on it. We are also clearly of opinion that the ruling of 
the returning officer under the Burma electoral rules, unlike that under 
the English law, is not final but can be questioned on petition, even 
though no objection was taken at the time of the scrutiny. 

We are consequently of opinion that Maung Kyaw Din’s nomination 
paper was invalid and we answer the 1st issue in the affirmative. 

The 2nd issue raises the most difficult question in the case. For the 
petitioner it is alleged that the majority of votes given for Maung Kyaw 
Din would have been recorded for him. Kyaw Din, in his evidence, 
states that he at first promised his support to the petitioner and that his 
brother, Maung Aung Din, worked for the petitioner throughout, but that 
he changed his mind and was nominated as a candidate. He states 
that he has a certain amount of influence in the constituency through 
friendships with the family of his father who had been a Government 
officer for a number of years in the northern part of the constituency ; 
that he also had certain influence through his religious community 
among Burmese Christians and Karens. The number of Karens, Shans 
and Burmese Christians on the electoral roll has not been given ; we can 
accordingly only go upon the votes given at the various polling stations 
with which the petitioner has furnished us and the figures have been 
accepted by the respondent. 

For the respondent one witness has been called, Maung Po Nge, 
a pleader of Tantabm. Through his friendship with one Sulaiman (an 
influential man of Hleseik), Maung Kyaw Din claimed that he got sub- 
stantial support, Maung Nge, however, states that he was a supporter 
from the outset of the respondent but that out of friendship for Maung 
Kyaw Din he got some votes diverted from respondent to him at Tantabin 
and Hleseik. He made it clear that if Maung Kyaw Din had not stood, 
all these votes would have gone to the respondent and not to the petitioner. 

On the evidence we are consequently of opinion that if Maung 
Kyaw Din had not stood, the majority of the votes given for him at 
Hleseik and Tantabin would have been given for the respondent. Con- 
sequently, even though we think that the majority of votes given for 
Maimg Kyaw Din at Insein, Hmawbx, Taikkyi and Okkan would, in 
case he had not stood have been given to the petitioner, considering the 
petitioner s majority, this would not have affected the election, not 
even though we deducted 46 votes on the corrupt practice. And it 
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must be borne in mind that it is very problematical that votes given for 
Maung Kyaw Din, out of respect for his father or his family’s influence, 
would have been given for petitioner — who, after all, is a stranger to 
many of them — merely on Maung Kyaw Din’s advice. 

We accordingly answer the 2nd issue in the negative. 

We report that Maung Be Glay has been guilty of a corrupt practice, 
namely, in hiring a taxi motor-car while putting his private car at the 
disposal of his election agent who was working in the election, but as he 
did not convey voters to the poll in this vehicle, and as the election 
rules have been so recently enacted tha > a full knowledge of their con- 
sequences has not yet become general, we strongly recommend that the 
Local Government should, under rule 5 of electoral rules, sub-rule 4 
{proviso), remove the disqualification. 

We accordingly report that the election is valid. 

On the question of costs. In consideration of the fact that there 
were irregularities and breaches of the provisions laid down in the rules 
and regulations, we are of opinion that the petitioner had some reasonable 
grounds for filing the petition and trying to have the election of the 
respondent set aside, and in this view of the matter we direct that each 
party bear his own costs. 




CASE No. LIII 

Jaunpur (N.-M.R.) 1921 . 

(United Peovinces LeoisSjAttve Coinjcrri.) 

Raja Haepal Singh . . , . . . Petitionsr, 

versus 


Pandit Keishna Kant Madaviya 


• # 


Bespondent^ 



Personation ^proved. A polling agent should only identify those 
voters of whom he has personal knowledge. 

False statements must r^ate, not to policy, but to the personal 
character or conduct of the petitioner* 

Seat awarded to petitioner, but law on this point has been changed 
by the India Government Corrupt Practices and Election Petition 
Order, 1936. 
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There were seven charges of personation, two of which were pressed 
before the court. There was also a charge of publication of an untrue 
statement (exhibit A-1) by the petitioner. 

As regards the offence of personation, it is admitted on behalf of the 
respondent that Munshi Partab Narain was the respondent’s agent and 
identified Thakur Ram Sundar, although he did not know him personally. 
He did so only because of the statement made by Thakur Ram Spndar. 

The petitioner has called the Superintendent of Poiit*e, Jagannath 
Prasad Mehta, who was the presiding officer at the polling station at 
Baksha. This gentleman states that he gave distinct instriu'tions to ihe 
agents of the candidates to identify only such persons as they knew 
personally. Jamadar Singh, the petitioner’s agent, at the same f)olling 
station corroborates this evidence. Both these witnesses make it clear 
that Munshi Partab Harain received distinct instructions before the 
polling began that any identifications of voters made by him were to be 
made only from personal knowledge. 

Mohan Singh, cousin of Thakur Ram Sundar Sing*), was called as a 
witness by the petitioner, and he says that he was present at the polling 
station with his cousin when Murfshi Partab Narain came to his cousm 
and told him that Ram Sundar, Ahir, was not present and in this way 
a vote would be lost to the respondent and Ram Sundar Singh was invited 
to go and give his vote in the place of Ram Sundar, Ahir. The respon^ 
dent called as his witness in regard to this issue Thakur Ram Sundar 
Singh, presumably in the expectation that he would give evidence in 
the respondent’s favour. Unfortunately for the respondent, however, 
his evidence corroborates the evidence given by his cousin, Mohan Singh^ 
above referred to. He says that he told M. Partap Narain tliat he was 
not a voter, to which M. Partab Harain replied that it did not matter 
as he paid rent over Rs, 50, and in consequence of this he went and 
voted. 


In the written statement of the respondent it is suggested that 
M. Partab Narain acted in good faith and it was a genuine mistake on 
his part. We are unable to accept any such explanation. The duties of 
M. Partab Narain^at the polling station are defined by regulation 17 
clause 3, of the regulations published by the Local Government on Julv 
the 29th, 1920. The regulation quoted lays down : Every signature 

or thumb-impression so made shall be attested by any candida-te or his 
representative as aforesaid who may be able to recognize the voter.’^ 
M. Partab Narain was the respondent’s representative at the polling 
station and it was his duty to acquaint himself with the rules and with 
to duties. In the present case it is on record that the presiding officer 
Weff gave him clear instructions. There can be no possible doubt 
that It was the duty of M. Partab Narain only to make identification in 
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cases where he had personal knowledge. He admittedly had no personal 
knowledge in the case of Thakur Earn Sundar Singh and there was no 
justification, therefore, for his identifying him. Apart from this, there 
is the fact which we find proved that M. Partab Narain deliberately 
introduced Thakur Ram Sundar Singh in the place of Earn Sundar, 
Ahir, in order to obtain his vote on behalf of the respondent, although 
Thakur Earn Sundar Singh stated that he had not been given the right 
to vote. 

The important fact may also be noted that M. Partab Narain has 
not been produced as a witness. ' 

For the reasons given above, we decide this issue against the 
respondent. 

The fourth issue is : “ Did Shiam Bihari Misra, agent of the 

respondent, procure or abet the procuring of the application for a voting 
paper by Ajudhia, sonofKanhai,inthe name of Ajudhia, sonofBodhai ? 

On behalf of the respondent in this case also it is admitted that 
Shiam Bihari Msra was the agent of the respondent, and identified 
Ajudhia, son of Kanhai, although he did not know him personally. He 
did so solely because of the statement made by the said Ajudhia, son of 
Kanhai. • 

In this ease the presiding officer at the polling station of Shujanpur 
was called by the petitioner. He stated that before the polling began 
he gave instructions to the agents of the candidates that they were to 
identify only such voters as they knew personally. It appears, however, 
that Shiam Bihari Misra arrived after the polling began, and the presiding 
officer cannot be sure whether he gave these instructions to Shiam Bihari 
Misra. It is possible, therefore, that Shiam Bihari Misra did not receive 
any express instructions from the presiding officer. It is admitted, 
however, that he was the representative of the respondent at the polling 
station, and therefore his duties as to identification are those defined under 
regulation 17, clause 3, of the regulations published by the Local 
Government on July the 29th, 1920. The regulation in question has 
already been quoted. It was the duty of Shiam Bihari Misra to acquaint 
himself with the duties which he had to perform and he was undoubtedly 
responsible for knowing the rules governing those- duties. Jagannath 
Prasad was the signature slip clerk at the Shujanpur polling 
station. He is a witness called by the respondent. He has stated : 

I read out to Ajudhia what was written in the electoral roU. Shiam 
Bihari was present. I cannot say who identified Ajudhia, but aU identi- 
fications were made m my presence. I asked each man who identified 
whether he recognized the man he identified.” The evidence of this wit- 
ness shows that it was understood that identification was only to be made 
from personal knowledge and the witness says that he satisfied himself 
that this was understood in each case of identification. It is admitted 
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that Shiam Bihari Msra made the identification in the present case. 
It follows, therefore, that he told the signature slip clerk that he actually 
recognized Ajudhia, son of Kanhai, although as a matter of fact he did 
not know the man at all. In fact Shiam Bihari Misra admits that he 
had no conversation at all with Ajudhia. He says he had not got a copy 
of the electoral roll although he was present when the Kanungo was 
asking Ajudhia questions. If he had not the electoral roll with }iim it 
was impossible for him to check the answers given by the would-be 
voter. 

We find in this case also that Shif.m Behari Lai Misra, the <igent of 
the respondent, had no justification of any sort for making a fiilse 
identification. Issue 4, therefore, is also decided against the respondent. 

Issue 10 is as follows : — 

Did the petitioner or his agent or any other person wit h t he 
connivance of the petitioner or his agent puhlisli in 
exhibits A-1, A-2 or A-3 any statement of a fact which 
was false, and which the petitioner or his agent either 
believed to be false or did not believe to be true in relation 
to the personal character or conduct of the respondent, and 
was any such statement reasonably calculated to pre- 
judice the respondent’s election ? ” 

As to exhibit A-1, it is admitted on behalf of the petitioner that it 
was issued and published by the petitioner. 

Two passages in exhibit A-1 are relied upon by the respondent. 
The first is as follows as translated : Your sacrifice and unselfishness 

were tested on that very date when the Congress resolved for non-co- 
operation, and the unselfish congress-men like Pandit Moti Lai Nehru, 
Pandit Jawahir Lai Nehru, Babu Parshotam Das Tandon, Babu Sri 
Prakash and the revered Pandit Madan Mohan Malaviya withdrew.” 

In our opinion the sentences quoted refer to the policy of non-co- 
operation and have nothing to do with the personal character or conduct 
of the respondent. The statement, therefore, is not covered by the 
fourth rule of schedule lY, part I. 

The second portion of exhibit A-l relied upon is as follows : My 

desire was that you should have continued to stand till the 30th 
November, but your challenge is like the vanishing flicker of a lamp 
and indicates your sudden disappearance from the contest.” It is 
argued on behalf of the respondent that this sentence suggests that the 
repondent had withdrawn from the election, and therefore it was a 
statement which would fall within the definition given in rule 4 of 
schedule IV, part I. 

We do not agree with this interpretation of the respondent. The 
very ne:^ sentence in exhibit A-1 is as foUows : » I therefore accept 

your challenge or your last cry if you appoint an umpire as is the custom 
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in aU discussions.’’ It appears that exhibit A-1 is a reply to a challenge 
made by the respondent to the petitioner that they should both meet 
before a common assembly and ask each other questions and the assembly 
would be in a position to hear their replies and in this way settle which 
candidate the assembly preferred. The sentence in exhibit A-1 just 
quoted shows that the petitioner was prepared to accept this challenge, 
thereby showing unmistakably that he did not consider that the 
respondent had withdrawn from election and anyone reading exhibit A-1 
would also realize that the respondent was still one of the candidates for 
the constituency. ^ 

Eor the reasons given above, we find that there is nothing in 
exhibit A-1 which can be brought under rule 4 of schedule IV, part I. 

As to exhibit A-2, it purports to be an open letter signed by one 
Chhotu Lai. In this connection for the petitioner it is stated that Chhotu 
Lai was not a worker for the petitioner and the petitioner knows nothing 
about him or exhibit A-2. 

The first passage in exhibit A-2 relied upon by the respondent is 
translated as follows : — 

Do you not remember that when there was a quarrel between 
Hindus and Musalmans at Cherari Malaviyaji Pandit Madan Mohan did 
not help you at all and gave you a blank reply ” 

Pandit Madan Mohan Malaviya is the uncle of the respondent. 
The sentence quoted refers to Pandit Madan Mohan Malaviya, and we are 
unable to see how a statement regarding the respondent’s uncle can be 
treated as a statement regarding the personal character or conduct of 
the respondent himself. 

The next portion of the paper, exhibit A-2, relied upon is as follows 
in the translation : — 

“ Poor Hindus, brethren who had received shots came away dis- 
appointed. In the Council of the Lat Sahib (Provincial Council) Syed 
Ali Raza Sahib was interpellating on behalf of the Musalmans and was 
prepared to fight for the Musalmans, but not a word came out from the 
mouth of Pandit Madan Mohan Malaviyaji on behalf of the Hindus. 
The Jadu newspaper of Jaunpur wrote many complaints against Babu 
Mani Bhushan Chakravarty, Deputy Collector, and on the strength of 
the writings of that paper, Syed Ali Raza Sahib complained against the 
said Deputy Collector in the ‘ Lat Sahib Council But the Ahhyudaya 
newspaper, whose editor Pandit Krishna Kant Malaviya poses to be, 
did not speak for or against the questions of the Syed Sahib at that time. 
Is it then on the strength of this love of country that Malaviya has 
come to Jaunpur to take votes ? Was Malaviya a vakil, could he not 
come to Jaunpur and look after the cases of the Hindus in the Oharari 
case ? Was Malaviya a member of the Council ? Could he not give 
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replies to the questions of the Musalmans ? Could Abhyudaya not help 
the Hindus ? Then what is the reason that Malaviyaji was silent at 
that time and to-day he is asking for votes from the Hindus of Jaunpur ? '' 

In this portion also of exhibit A-2 reflections are made against the 
respondent's uncle and also against the Abhyudaya newspaper whicli is 
practically owned by the uncle. The respondent is at present tiie editor 
of the Abhyudaya newspaper. He was not the editor at the time of th(' 
Chorari riots. Statements regarding the Abhyudaya newspapers itior<^ 
specially at the time when the respondent was not the e{lit<')r and sttite- 
ments regarding the respondent’s uncle \ \ our opinion cannot be regarded 
as statements in relation to the personal character of ('ondnet of 
respondent. 

The next portion of exhibit A-2 relied upon by the respondent 
as follows as translated : — 

'' If you consider Malaviya to be a very big leader, then it your 
mistake. Only he who has a zemindari and who is managing a raj can 
know about politics, and one who does not own a ' dhur ’ of land, what 
knowledge can he have about the management of an estate ? ” 

The respondent owns a zemindari which pays Rs. 13"or Rs. 20 annual 
revenue and he manages it through his servant. It is perhaps an exagge- 
ration to say that he does not own a “ dhur ” of land. It is quite true, 
however, that he is not a practical zemindar and the criticism made i!i 
regard to him therefore has justification. We do not find that there is 
any reflection upon the personal character or conduct of the respondent 
in the sentences just quoted above. 

The last portion of exhibit A-2 relied upon by the respondent is 
translated as follows : — 


"The present day modem leaders cannot do anything except 
spreading sedition (disloyalty). If you want to obtain Swaraj>/a then 
elect and send members like Thakur Harpal Singh to the Council.' There 
IS loss m disloyalty and benefit in loyalty. Those things which you can 
0 tain by pleasing the King cannot be obtained by non-co-operation. 
Vicious horses are whipped, their rations are stopped and they are .shot. 
The owner keens good horses with love and gives thorn every sort of 
cohort See how .soon has the Kashi Karesh (Maharajah, ’Benares) 
obtamed Swarafya by pleasing the Government. Therefore while 
elecfeng your representative to the Council you should also bear in 
mnd wither your representative has the signs and virtue of loyaltv. 
Tha^ Harpal Singh Sahib has both the qualities of loyalty and love of 
country and therefore yon should elect Thakur Sahib. You should 
remove this Mea from your minds that Malaviya wiU win Swaraj , for 

^ on Sndnma Bmiman by hi, 

WM. but K»n, TO, failed on iwoonnt of hi, pride. to. 
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obtained by Bhabhishan. Rawan, though a leader like Malaviya, met 
with destruction.’* 

In our opinion the real meaning of the paragraph is that in the 
opinion of the writer Swarajya can be obtained by loyalty and not by 
■disloyalty to the King. Kans was the opponent of Krishna. Sudama 
was the helper of Krishna. Bhabhishan was the helper of Rama while 
Rawan was the opponent. In both cases Kans and Rawan were killed 
while Sudama and Bhabhishan were rewarded. The whole reference is 
to the'' policy of non-co-operation, which is described as disloyal and 
therefore unlikely to result m anj' benefit to the nation. There is nothing 
in the paragraph which can refer to the respondent except the words 
Rawan, though a leader like Malaviya, met with destruction The 
words, however, do not say more than that Malaviya is a leader. They 
do not say that he is hke Rawan in any other respect. The paragraph 
does not say that the respondent is in favour of non-co-operation or is 
disloyal. 

For the reasons given above we find that there is nothing in 
exhibit A-3 whiqb can be brought under rule 4 of schedule IV, part I. 

The translation of exhibit A-3 is as follows : — 

“ I give notice of the wrong tactics of Pandit Krishna Kant Malaviya 
to the gentlemen of the district and the Baksha poUing station. Malaviya 
has against my opinion and without asking me given notice of the fact 
that I am the convener of his meeting. This has been done to deceive 
the pubHc. Therefore I warn you all not to be deceived in this way. 
In my opinion Thakur Harpal Singh is fit to go to Council.” 

Pandit Sxjbhkaban Upadhya. 

It is asserted on behalf of the respondent that a meeting was called 
for on November the 1st at Baksha by one Subhkaran Upadhya and three 
or four others to support the candidature of the respondent. On the 
day of the meeting exhibit A-3 was circulated amongst the members of 
the meeting by Jamadar Singh, Partab Singh and Raghunath Tiwari, 
workers on behalf of the petitioner, with the intention of inducing the 
public to believe that the respondent had receivec^ them and that the 
meeting was not convened by Pandit Subhkaran Upadhya at all. 

It is to be noted that in the written statement of the respondent 
there is absolutely no mention at all of this incident as now related. It 
was not until pleadings were gone into in court that this incident was 
mentioned for the first time. On behalf of the respondent it was stated 
on February the 26th : The third exhibit A-3 purports to be signed by 

Subhkaran Upadhya but is not actually signed by him. He was a man 
on the side of the respondent. This third notice was lithographed in the 
house of the petitioner and was issued with his connivance.” 
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On behalf of the petitioner it was stated on the same date that 
exhibit A-3 was not lithographed in the petitioner’s house and the 
petitioner knew nothing about it. 

In this connection the respondent has called two witnesses, ts ubhkaran 
Upadhya and Sheo Prasad Misra. 


We find that the respondent has not succeeded in proving the 
publication of this notice, exhibit A-3 Subhkaran Upadhya states that 
it was he and three or four others who convened the ineeling for ^fovember 
the 1st. They did so by means of a notice which was signed. Tlu* 
original of this notice has not been produced before this court.. A printed 
copy purporting to be a copy of the original ha.s been produced, but 
there is no satisfactory explanation as to why the original itself is not 
forthcoming. 


Subhkaran Upadhya’s evidence is unsatisfactory. He beg.in by 
stating that the day fixed for the meeting was November the 2n<l aufi 
it was not until the very end of his statement, when exhibit .A-6 wa.s 
produced which was the printed notice convening the meeting, that- ht! 
then stated that the day for the meeting was Novembei; the 1st and not 
November the 2nd. 


He states that on the day fixed for the meeting which was to begin 
at 3 p.M. he went away to Jaunpur, which is some eight miles from Baksha, 
m order to consult his vakil about the filing of an appeal. He returned 
about 4 P.M., when he was informed by his son that the notice, exhibit A-3, 
was being distributed at the meeting which had already begun. 

The meeting was an important meeting at which it appears that the 
respon ent himself was to make a speech. The meeting had been 
convened by Subhkaran Upadhya. It is difficult to understand why 
he was absent from the meeting at its commencement when he had made 
^self re^onsible for that meeting. He admits that there were 5 or 

1 ™ 

inthe l busy 

W f T!- ^ He must 

has a t ^ ^ because the appeal 

and we^flurf ^ Jaunpur on the day fixed for the meeting, 

^ ® ii® ^ould not have come 

ertimt rf '"i’T Subifamn Upadbya is tbs 
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Idmself was present at the meeting and lectured. This is a very significant 
fact in our opinion. If the respondent himself was actually present at 
this meeting, he must have known of the existence of exhibit A-3, and 
therefore there is no explanation as to why in the written statement 
there is no mention of the incident of exhibit A-3 at all. The respondent 
himself gave no evidence in the witness box as to this incident. It is 
also significant that when this incident was first mentioned on February 
the 26th all that was said on behalf of the respondent was that this 
notice, exhibit A-3, was lithographed in the house of the petitioner and 
was issued with his connivance There is no evidence forthcoming to 
prove that exhibit A-3 was lithographed in the house of the petitioner, 
and there was no mention on February the 26th of the name of Jamadar 
Singh, Partab Singh and Raghunath Tiwari who, according to the two 
witnesses for the respondent, distributed the notice, exhibit A-3, at the 
meeting. 

The whole incident is extremely improbable in itself. If the meeting 
had actually been convened for the purpose of the respondent addressing 
the electors, it would have been a very bold course for the petitioner to 
take to distribute notices at that very meeting saying that it was not 
actually convened by Subh]^aran TJpadhya and Subhkaran Upadhya 
was not in favour of the respondent. Had such a distribution of notices 
actually taken place, it is difficult to understand why so little notice 
apparently was taken of the incident. According to Subhkaran and 
Sheo Prasad, all that was done was that Subhkaran Upadhya got up 
and stated that he had not issued the notice, exhibit A-3. Nothing is 
said as to what happened to the men who had entered the enemy’s 
camp. The meeting would have surely insisted on those men to give 
some explanation for their conduct. 

It is also difficult to understand why the petitioner should have 
confined himself to a notice in the name of Subhkaran Upadhya alone 
when the meeting is said to have been convened by that gentleman and 
three or four other gentlemen also. 

For the reasons given above, we are not satisfied that the respondent 
has proved the publication of exhibit A-3 or that it had anything to do 
with the petitioner. 

For the above reasons, we decide issue 10 against the respondent. 

We have decided issues 1 and 4 against the respondent. He is, 
therefore, found responsible for the commission of two corrupt practices 
as defined by rule 3 of schedule IV, part I, and we report therefore that 
under rule 42 the election of the respondent is void. 

We have formd that the recriminations against the petitioner have 
not been proved by the respondent. It is admitted that the petitioner 
and the respondent were the only duly nominated candidates. The 
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respondent’s election is found by us to be void. We tlierefore report 
that the petitioner is entitled to be declared to be duly elected.^ 

We order that the petitioner should receive his costs from the 
respondent and we fix the amount of such costs at Rs. 3i)t). 

Under rule 45 we find that M. Partab Xarain and P<indit Shiani 
Bihari Misra, both agents of the respondent, have been pruvtvi guilty of 
corrupt practices as defined by rule 3 of schedule I\\ part !, We do not 
recommend that either M. Partab ISTarain or Pamlit Shicun lb ban 
should be exempted from any disqualifications they may h,ive inr*iirr<Mi 
in regard to the fact that those eorrujot practices h.ive bet‘n proved 
against them. ^ 

1 The Government of India Corrupt Practices and iN'titu Jiis < ird^r, 

1936, part III, paragraph 3(2) has altered the law on this subject. 




CASE No. LIV 

Jessore North (M.R.) 1924 . 

(Bengal Legislative Poxjncil.) 

Khan Bahadxjb Aboijs Salam ♦ • . . Petitioner ^ 

versus 


Maulyi Raeiuddin Ahmed 


. . Respondents 



Case heard ex parte. 

Ballot-papers marked with the official seal intended for voters for the 
Legislative Assembly election Vere allowed to be counted at an election 
for the Legislative Council unless otherwise invalid. The mistake was 
made by the polling officer, but there was a mark which shewed that 
these particular ballot-papers had been issued by the polling officer. 

In the result this gave a clear majority of votes to the petitioner, and 
he was declared to be elected. 



JESSORE NORTH (M.R.) 1924 


This is an election petition of Khan Bahadur Abdus Salam against 
the election of Maul vi Rafiuddin Ahmed to the Bengal Legislative Couneii 
from the North Jessore Muhammadan constituency. The petilioner 
and the respondent were the only two candidates from the constitueiKiy, 
The respondent was elected by a majority of 3S. The allegation of the 
petitioner was that on 76 ballot-papers the votes were recordi'd in his 
favour, but they were improperly rejected by the returning officer on.tho 
ground that they were not marked with the secret offickl seal 
indicative of the Bengal Legislative Council. It was asserted, an<l it 
has not been denied, that by some miuake or other these l>alIot-p;u)ers 
had been stamped with the official secret seal indicative of the Legislative 
Assembly instead of the official secret seal indicative of tiie Bengal 
Legislative Council, 

The petition of election was published in the Calcutta Gazette of the 
6th February was fixed for hearing on the 21st February, 1924. On that 


date there was no appearance on behalf of the respondent. We there- 
upon heard the learned Counsel appearing for the petitioner, and inspected 
the ballot-papers and other papers relating to the election which we 
obtained from the secretary, Bengal Legislative Council. Wo were 
desirous of knowing how the mistake had occurred and we postponed 
our consideration of the case until we saw the correspondence on the 
-Subject which was said to have passed between the returning officer and 
Government. The case was adjourned to the 27th February. On the 
previous day the respondent had appeared and had asked for time to 


file a written statement, alleging that he had a virulent attack of asthma. 
This petition was pressed before us on the 27th February. It transpired 
during the discussion of the case that the respondent had actual iy 
resigned his seat. The respondent was thereupon asked to give liis 
deposition. It appeared from his deposition that he was aware of the 
petition and the date of hearing, and that he left the case to be decidf^d 
by the Commissioners under the idea that they would examine the 
materials and give their decision. It also appeared that the respondent, 
■though iU, was not so seriously ill as to be unable to appear before us 
or inform us what Ms answer was as to the allegations of the petitioner. 
The respondent had obviously changed his mind. We held in these 
circumstances that no case of extending the time had been made out and 
we rejected Ms prayer for an adjournment. 

The respondent filed a written statement. It does not make out a 
case for an enquiry. Briefly the written statement amounts to this 
^at the respondent suspects some foul play at the polling station of 
Mahamadpur where these votes were recorded. In the first place mere 
suspicion IS not enough. In the second place the idea of a plot must be 
carded smee it resulted in the respondent's favour. This is admitted 
28 
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in paragraph 12 of the written statement. We are therefore not called 
upon to embark on an investigation as desired by the respondent. 

The election petition then must be decided on the issue whether the 
baUot-papers stamped with the ofhcial seal indicative of the Legislative 
Assembly were rightly rejected or not. The learned vakil for the respon- 
dent contends that they were rightly rejected because the proper seal 
was not used. There is prayer in the alternative that a fresh election 
might be ordered. The election did take place, and the only question 
before us is which of the two candidates had a majority of votes. We 
cannot therefore direct a fresh election. 

For the petitioner, Halsburj/ s Laws of England, vol, XII, page 317, 
was quoted. The ease of Cirencester 4, O’M. & H., 195, is the case in 
point. It was held that where the evidence is that the presiding officer 
has intended to make and has in fact made what fairly looked at indicates 
that a recognizable official mark is upon the back of the baUot-papers, 
the ballot-paper is not to be rejected for want of the official mark. 
As observed by the learned vakil for the respondent, this does not 
help us. Then the question was whether any official mark was used 
at aU. Here we have a case where a wrong official mark was used. 
There is no guide for us in the English cases for apparently no such 
case ever occurred in England! We propose to follow the rule of equity 
and good conscience. The law that a ballot-paper must be rejected which 
has not on its back the official mark was designed to set at rest the 
question whether the particular ballot-paper was issued by the polling 
officer. Here there is no doubt that these ballot-papers were stamped 
by the polling officer with a wrong official seal and issued to the voters. 
We hold that the votes recorded in these ballot-papers in the petitioner’s 
favour should be counted for the petitioner unless otherwise invalid. 
We have carefully examined the rejected ballot-papers and we find that 
there was a clear majority of votes in favour of the petitioner. We 
hold therefore that the election of Maulvi Rafiuddin Ahmed should be 
declared void and should be set aside under section 44, clause (c). We 
hold that the petitioner should be declared to be duly elected to the 
Bengal Legislative Council. 

In the peculiar circumstances of the case we recommend that the 
parties should bear their own costs. 



CASE No. LV 

Kangra cum Gurdaspur (M.R.) 1924 
(PxmjAB Legislative Cotra-oiL.) 


Fazal EZhan 


Petiticmer, 


versus 


Chattdhbi Ali Akbab . , 


. . Eespotident. 



Personation and treating proved. 

An election petition caimot be amended, but the Commissioners 
bave the power to call for further and better particulars. If however, 
no particulars are deKvered at aU, then the discretion ought not to be 
‘exercised. 
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The election of Chaudhri Ali Akbar, resj^ondent, to the Punjab 
Legislative Council, as a representative of the Kangra cvm Gurdaspur 
Muhammadan rural constituency has been called in question by the 
petitioner, Muhammad Fazal Khan, one of the rival candidates, on the 
ground of certain corrupt practices alleged to have been committed 
by Chaudhri Ali Akbar or his agents. The petitioner also alleged that the 
return of expenses filed by Chaudhri Ali Akbar was incorrect and false 
in material particulars. The respondent denied these allegations ; and 
filed in his turn a recriminatory peti^.on charging the petitioner with 
corrupt practice and also challenging -^the correctness of his return of 
expenses. This the Commissioners found to be unsustainable. 

Several of the charges brought by the petitioner had to be struck 
off for want of particulars — {vide preliminary order, dated 29th March, 
1924 — a copy of which forms an annexure to this report), with the result 
that the trial of the petition was confined to two charges only, viz. : 
(i) personation, and (ii) treating. These charges may be briefly stated 
as follows : — 

« 

(i) That the respondent, Chaudhri Ali Akbar, procured persona- 

tion of a voter named Abdul Ghani (electoral no. 91) by one 
Umardin, of village Bharat, at the Dina Nagar polling 
station on the polling day (22nd November, 1923). 

(ii) That the respondent’s agents (viz. Muhammad Munir, his 

son Sardar Muhammad, brother-in-law of Muhammad 
Munir, Ah Ahmad, uncle of Sardar Muhammad, and 
Ghulam Farid), with his knowledge and consent, feasted 
a large number of voters in a garden near the Batala 
polling station on the polling day (26th November, 1923) 
with the object of influencing their votes. 

With respect to the first charge, the petitioner produced the voter, 
Abdul Ghani, the personator, Umardin, and others as his witnesses' 
Abdul Ghani deposed, that he did not vote at the election, Umardin’s 
evidence was that the respondent told him along with others of his 
village that he had«a vote, and that he should go and vote for him. 
Umardin accordingly went to Dina Nagar on the polling day. Respondent 
was present there and procured a par cM ” for him from Rur Chand 
Patwari. Umardin then went into the polling enclosure, as directed by 
the respondent, and voted for him. Nathu (P.W. 5), who belongs to the 
same village as Umardin and who also voted for the respondent (a fact 
which we have verified &om his ballot-paper) supports Umardin’s state- 
ment. Fazal Muhammad (P.W. 6), a Lambardar of the same viUage, 
deposes to having seen Umardin with the respondent at Dina Nagar 
on the polling day. Khan Sahib Alam Khan (P.W. 7), election agent 
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of the petitioner, states that he too was present at Dina Nagar and 
overheard Umardin telling his friends later on that the respondent had 
made him record his vote in place of Abdul Ghani. Hidayat Ali, 
Lambardar (P W. 15), and Ahmad Ali, Safedposh (P.W. 18), depose that 
the respondent was present at Dina Nagar polling station and was directing 
or taking his voters to the polling enclosure. Finally, a finger-print 
expert from Phillaur (P.W. 9) has compared the thumb-impressions of 
AbcM. Ghani and Umardin, with the thumb-impression on the counterfoil 
of the iSaUbt-paper of the person who cast his vote as voter no. 91, and 
has definitely given his opinion that the thumb-impression of Umardin 
does correspond with that on Ihe counterfoil, and that the thumb- 
impression of Abdul Ghani does not correspond with it. The correspond- 
ing ballot-paper corroborates Umardin’s statement that he voted for the 
respondent. 

As against the above evidence, the respondent has only produced 
Eur Chand Patwari, who deposes that he gave no parchi ’’ to Umardin? 
and that as a matter of fact, he could not have done so, as he 
was employed in connection with the Legislative Assembly election and 
not the Council election. The respondent has also gone into the witness 
box and denied that he asked Umardin to personate any voter or took 
him to the polling enclosure. 

We do not think much stress can be laid on Eur Chand's evidence 
in the face of the evidence of the finger-print expert, which leaves no 
doubt that Umardin did vote at Dina Nagar, as stated by him. Umardin 
was asked the name of the Patwari only in cross-examination, and has 
apparently made a mistake in naming Eur Chand. But there can be 
no room for doubt that he must have obtained a parcM ” from some 
Patwari in the ordinary course at the polling station, before casting his 
vote. The respondent has totally failed to give any satisfactory explana- 
tion of the evidence produced by the petitioner. 

It was argued that the respondent had a majority of 200 votes, 
and that he could not have stooped to procure false personation, and 
that too for the sake of one vote. But the respondent may not have 
been sure of his success, and though only one case of personation has 
been brought to Hght, there is no guarantee that it was really the only one 
for which the respondent was responsible. We might have felt hesita- 
tion in accepting the petitioner’s evidence on this charge if the respon- 
dent had made out any prima facie good grounds for looking upon it 
with suspicion. But, as already remarked, he has altogether failed to 
ofier any reasonable explanation of the evidence produced against him. 
Under the circumstances, we see no justification for disbelieving the 
latter evidence, and must hold the charge to be proved. The person- 
ation ” having been procured by the respondent himself, the '' corrupt 
practice ” falls under part 1 of schedule V of the electoral rules. 
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As regards the charge of "" treating ”, the Commissioners found that 
''about 100 to 150 voters of the respondent were fed on the polling da,y 
while the polling was in progress by a person related to the respondent, 
and with the connivance of his son, whom we have held to be his ‘ agent ’ 
for the purposes of the election. The respondent’s <)tteinpt to prove 
that it was a general feast given by Ali Alimad to voters and non-voters 
alike and out of pure hospitality has failed and the inference seems 
irresistible that it was given with the object of influenoiiig the (flection, 
either with the object of inducing the persons fed to vote for the respondent 
or as a reward for their having voted foj him. We accordingly, ilnd that 
Munir, an ' agent ’ of the respondent was guilty of the corrupt pivnhice 
of bribery ’ in the form of ‘ treating 

There is no evidence on the record to show whether the treating was 
done with the consent or connivance of the respondent. He was 
admittedly not at Batala on the polling day, and in the absence of such 
evidence he cannot be personally held guilty of this olfence. However, 
even treating ” by a third person with the connivance of an agent of a 
candidate would fall within the definition of bribery ” and would be 
sufficient to avoid his election — {vide rule 44(5) and definition of bribery 
in part 1 of the schedule V of the electoral rules). It is urged on behalf 
of the respondent that the offence would, at the most, fall under the 
second part of rule 44. But there is no evidence before us to show that 
the respondent had taken reasonable means for preventing the com- 
mission of the corrupt practice ” and that it was committed, contrary to 
his orders. As many as 100 or 150 voters were treated and, under 
the circumstances, we do not think we would be justified in holding 
that the corrupt practice was of a trivial, unimportant or limited 
character ” . We accordingly hold that the corrupt practice of ‘ ' treating ’ ’ , 
which has been proved in this case, falls under rule 44(5) and renders 
the election of the returned candidate void* 

The petitioner has prayed in his petition that he should be declared 
duly elected ” inasmuch as he secured the next highest number of votes ; 
but we do not think he is entitled to any such declaration. Although the 
effect of the charges of corrupt practices ” proved against respondent 
Ali Akbar is to reijder his election void, it cannot be said with any 
certainty whether the petitioner or the third candidate would have been 
elected if Ah Akbar had been out of the contest. The votes given to 
Ah Akbar cannot be considered to have been merely thrown away (c/. 
Rogers on Elections, volume II, edition of 1918, page 130 ; also see 
jSheikhzcpura case, page 653). As a result, a fresh election will be 
necessary. 

Anistexube to Repobt. 

A preliminary point was raised in this case by the respondent to the 
effect that both the petition and the list of particulars attached thereto 
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are vague and indefinite and, therefore, violate the provisions of rule 33(1) 
and (2) ; and he, therefore, asks us to dismiss the petition. The petitioner 
whilst admitting that the particulars were not such as were required by 
rule 33 (1) and (2) says that we have power under rule 33(3) to allow him 
an opportunity to furnish further and better particulars. The respondent 
objected to any such opportunity being given to the petitioner. We 
franked a preliminary issue and have heard Counsel on both sides at 
length, r It was contended by the petitioner’s Counsel that if we now 
decided that no particulars whatsoever have been given in the petition 
or the list, it would be tantamount to our going behind the order of 
His Excellency the Governor, who alone was competent to dismiss the 
petition under rule 36(1), if he found that the provisions of rule 33 were 
not complied with and he urged that we have no such power. Very 
lengthy arguments were addressed to us on this point, but we agree 
with the Government Advocate's view that this question does not arise 
in this case. What we have to see is whether we can allow the petitioner 
to amend his petition and list of particulars at this stage or not. We 
consider that rule 33(3) gives us power to call for further and better 
particulars if we so desire. This power, however, refers only to the 
particulars, and not to the petition.* The present rule 33 (1) and (2) 
and (3) is different to the old rule 31, and the present rule is clearer and 
more stringent, and requires that the petition shall contain the material 
facts and that the petition shall be accompanied by a list setting forth 
full particulars of any corrupt practice which the petitioner alleges, 
including as full a statement as possible as to the names of the parties 
alleged to have committed any corrupt practice and the date and place 
of the commission of each such practice This rule, therefore, gives 
a very clear indication as to what a petitioner is required to do. And 
this is as it should be, for no person should be allowed to deliver particulars 
which contain nothing but the name of the candidate and the character 
of the offence suggested and leave everything else blank and open to 
an attempt under them to fish out some possible material from which the 
blank may be filled up. To allow this would be allowing an abuse of 
procedure. A similar question was raised in the Saharanpur case 
(see page 623), and it was decided therein that the Commissioners had 
no power to allow the amendment of the petition as there was no rule 
to that effect, and that rule 35 (now rule 37), which directed the Commis- 
sioners, to inquire into the petition '' as nearly as may be, in accordance 
with procedure applicable, under the Code of Civil Procedure, 1908, to 
the trial of suits ” referred only to the conduct of the enquiry and not 
to the petition. This was under the old rule 31 but, as already stated, 
rule 33(3) now gives the Commissioners power to allow amendment. 
As this power or discretion, however, refers only to the particulars, we 
are in agreement with the argument of the respondent’s Counsel that if 
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no particulars are delivered at ail, then the discretion ought not to be 
exercised. We have carefully considered the list of particulars in the 
light of the above remarks, and we have no hesitation in sa 3 dng that no 
particulars, as required by rule 33(2), have been given with regard to 
charges contained in paragraphs 2 to 4 and 6 and 7 of the list of parti- 
culars, and we, therefore, refuse to allow him to amend these. Paragraphs 
1 and 5 of the list stand on a slightly better footing, as there are some 
definite particulars, though not as full as are required by rule 331^3). 
We would allow one opportunity to the petitioner to deliver furtlier and 
better particulars with regard to the charges contained in paragraphs 1 
and 5 on pa 3 nnent of Rs. 150 as costs ^o the respondent. The result is 
that amendment of paragraphs 2 to 4 and 6 and 7 having been refused, 
the charges contained therein fail and the petitioner is confined to proving 
the charges contained in paragraphs 1 and 5 only. 




CASE No. LVI 

Kheri and Sitapur (M.R.) 1924 

(United Provences Legislative Cottncil.) 


Thaktje KTawab Ali Khan . . . . Petiticmr, 


versus 


Qazi Habib Ashraf 


. . Respondent. 



To establish undue influence by the exercise of spiritual censure, it 
must be proved that there was a definite threat. An appeal to religious 
prejudice does not amount to undue influence 
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The important issue was as follows : — 

{a) Was exhibit I published and circulated by the respondent no. I 
or by his agent or agents or by any other person with the coixnivance of 
respondent no. 1 or his agent or agents 1 

(6) Do the statements in exhibit 1 constitute undue influence within 
the meaning of clause 2, part II, schedule 5 1 

P.W. 12, Maula Baksh, stated that 2,000 copies of the ^notice, 
exhibit 1, were printed by him on the order of one Sakhawat All, who 
represented that the order was on behalf of respondent no. L Respondent 
no. 1 in his examination under order IX, rule 1, said he did not authorize 
the printing of exhibit 1 and had not seen it before it was printed, but ho 
paid the bill for printing. This appears to be a ratification of the act 
of an agent. In Halsbury’s Laws of England, volume 12, page 273, 
it is stated : ‘‘ If the candidate knowingly ratifies the act under con- 

sideration, he is Liable as though the act had been that of his agent at 
the time when it was done,” There is the evidence of five witnesses 
P.Ws. 22, 23, 25, 27 and 28 as to distribution of the pamphlet, exhibit 1, 
on behalf of respondent no. 1. In Hammond’s Indian Candidate and 
Returning Officer ”, page 57, it is stated tifiat a candidate is responsible 
for such acts on his behalf. 

We find on this issue that exhibit 1 was printed with the ratification 
of respondent no. 1, and circulated by persons with the connivance of his 
agents, and therefore presumably with the connivance of respondent 
no. 1. 

The exhibit 1 opens with four lines of Urdu poetry : — 

'' Yeh tiksali election ka jo sikka aj jari hai 
Khara khota parakh lo kon ismen char-yari hai 
Habib Ashraf hai nam uska chuna hai qaum ne jisko 
Bas ab dekho Khilafat ka woh hi inmen se hami hai.” 

These lines appear to mean that at this time of election choice should 
be made between the genuine and the spurious candidates. A double 
meaning is contained in the word ‘‘ char-yari ” which means— 

(1) A Baluchi coin of pure metal. 

(2) A Sunni or believer in the four Khalifas. 

The electors are enjoined to select Habib Ashraf because he supported 
the Khilafat. 

The three candidates are then mentioned, and it is pointed out that 
two are Shiahs (petitioner being also reputed by some to be a Christian) 
whereas respondent no. 1 is a Shiah. The rest of the pamphlet has not 
been assailed as objectionable. 

It was argued for petitioner that this exhibit 1 comes within the 
definition of undue influence in schedule V, part I, rule 2, and particularly 
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explanation (1) (6), which states “ induces or attempts to induce a candi- 
date or voter to believe that he or any person in whom he is interested 
wiU become or will be rendered an object of divine displeasure or spiritual 
censure These words are taken from the English Act of 1883 
(Hammond’s Indian Electioneering ”, page 102) and cases from County 
Meath, Ireland, in 1892, quoted on pages 103 and 104 of Hammond 
show what is meant ; Parnellism is nothing better than heresy in its 
teaching ; it is immoral and condemned by the Irish Bishops of the 
Catholic Church and I would approach the death-bed of a profligate and 
drunkard with greater confidence than that of a djdng Parnellite. Any 
woman that sympathizes with J'arnellism is worse than an abandoned 
woman.” These words in the pastoral address of a Bishop were held 
to amount to a threat of the nature proliibited by law. 

In the exhibit 1 there is no threat or suggestion that the voters 
would render themselves objects of divine displeasure or spiritual 
censure ” if they did not vote for respondent no. 1. No doubt an appeal 
is made to their rehgious prejudices, but this does not amount to undue 
influence. In the Darbhanga case ” there was a distinct threat : ‘‘If 
you give your votes to him it will be for your benefit ; if not, you will 
commit a sin and incur Mr, Oandhi^s^ displeasure and curse ”, and it was 
held ‘‘ since Mr. Gandhi is admittedly regarded by the electors as a 
Mahatma, such representations if made by or on behalf of the respondent 
would amount to fraud and undue influence 

It is to be noted that Counsel for petitioner did not allude to the 
description of petitioner as “ a person believed by many persons to be a 
Christian ”, and therefore we need not deal with this statement. 

Our finding on this issue is that exhibit 1 does not amount to undue 
influence. 



CASE No. LVII 

Kistna (N.-M.R.) 1928 

(Madras Legislative CouNorL.) 

Bobba Ventaka Sebayya and another 

versus 

Mxbzapubam Baja Gabij alias Venhataramamyya 
Appa Rao Babadtjb Garit and others 


Petitioners, 


Bespondents. 



A petitioner must state at the outset the particulars on which 
his allegations are based. The court’s power of amendment does not 
extend to adding a fresh instance not covered by the allegations in the 
petition. 

The electoral roll is binding on an election court and its validity 
cannot be questioned. Undue influence alleged but not proved. 
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The chief interest of this inquiry will be found in the two annexures. 
A very lengthy petition alleged a large number of corrupt practices 
chiefly on the ground that the respondent exercised undue influence 
upon the voters of numerous places by his '' influence as a zemindar, 
his powers as president of the Edstna district board and his wealth 
That he used his powers and authority as president of the board for 
his own end and corruptly and illegally employed the servants -of the 
district board and taluk board under him. That he appointed several 
men to offices in the service of the district board just on the eve of the 
elections and made use of them as election agents for himself. That he 
also '' transferred or otherwise manipulated the staff of the district board 
and taluk board for the purpose of advancing his interests in the 
elections Besides he held up the elections of the presidentships of 
certain taluk boards, and in the end, ignoring the members already in 
existence, nominated men of his own liking and conferred upon them 
temporary presidentships on the condition of the nominees working and 
voting for him in the elections • 

Evidence was given to show that a schoolmaster named Battina 
Markandeyulu was transferred from'Undi to Gudivada (although under 
orders of transfer to Idupagallu) for the express purpose of canvassing 
for the respondent among the Kalali community to which he belonged. 
In furtherance of this purpose he wrote certain letters. The first merely 
stated that their community should try to secure places on the local 
boards and concluded — it is not possible to write about certain matters 
in this letter ... do not allow these matters to be known to a third 
person 

The second letter stated The zemindar of Mirzapur who is president 
of the district board, Kistna, is standing as a candidate at the Legislative 
Council election. He desires that the votes of the members of our com- 
munity should be given to him. I have requested him to nominate you 
as a member of the district board. He sent for me again by telegram, 
Eor certain reasons Mareedu Gopayya had to be nominated in place of 
P. Bamalingam Garu. The zemindar has written to me to see that 
you meet him at once'’". 

The letter then proceeded to state that a thousand votes should be 
secured ; and certain gratifications by way of schools and roads would be 
given. I have spoken about this matter and shall inform you in 
person how it may be possible to get these things done.” 

The Commissioners recorded then? opinion that if responsibility 
for these letters could be brought home to the respondent they would 
undoubtedly go far towards invalidating his election. The only conclusion 
to which we can come is that the contents of these letters have not been 
proved, and the petitioners have gone out of their way to bring them 
29 
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into discredit They found that the transfer and the promotion of the 
schoolmaster was in the ordinary course of business They also 
found that the nomination of new members of the board by the respon- 
dent was ‘‘ a wise choice in the public interest which cannot be ascribed 
to any ulterior election motive 

As regards the appointment of a certain person as acting manager of 
the Kistna district board, the respondent produced evidence to show that 
he was a most suitable person to be appointed. The Commissioners 
found that if this man '' was properly appointed his subsequent activities 
do not concern us. Various witnesses say that he canvassed ; but even 
if he did let his zeal outrun his discretion, that is not a corrupt practice 
The only specific charge of gratification which the Commissioners 
found sufficiently established to require a rebutter was that on the eve 
of the election the respondent and Mandala Eamaswami came to Kaza 
village and offered the villagers a culvert in exchange for their votes. 
'' But it is proved that the culvert was already ordered by Mandala 
Ramaswami as president of the taluk board before the visit, which was 
not on the eve* of the election. The respondent may have expressed 
his sympathy .with the proposal §>nd may even have promised one 
A, Sriramulu, that he would try and expedite it. But there is no reason 
to suggest that he made his good offices conditional upon getting the 
villagers’ votes.” 

Delay in the local elections and the retention of the president during 
the interval before the district board was reconstituted was proved, but 
the Commissioners found that the delay was mostly on the part of 
Government, that the president was unanimously elected after the re- 
constitution of the board and that his retention during the interval 
“ seems to have been a natural act in the practical interests of the 
administration. If he and others in his position supported the respondent 
it cannot be described as a corrupt practice 

The Commissioners found that no corrupt practice had been proved 
to have been committed by the respondent or his agent, or with the 
connivance of the respondent or his agent ; and that no corrupt practice 
had been proved to have been committed by any person, 

A preliminary issue was raised for determination whether the 
petitioners were entitled to add new instances by way of further particulars 
to the general charges set forth in their petition. This was found in the 
negative as set forth in annexure 1 to the report. 

Anistextjbe 1. 

The preliminary issue for our determination is whether petitioners 
are entitled to add new instances by way of further particulars to the 
general charge of corruptly employing board servants. 
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Subsequently an additional particular was appended. Mateti 
Satyanarayana, headmaster, Kaikalur high school, canvassed etc. 
and to this in the petition of 18th April, 1927 respondent objects. 

Rule 33(2) of the Madras electoral rules provides that the petition shall 
be accompanied by a list setting forth full particulars of any corrupt 
practice which the petitioner alleges, including as full a statement as 
possible of the names of the parties alleged to have committed any corrupt 
practice and the date and place of the commission of each such practice. 

Then rule 33(3) enacts that the Commissioners may allow the 
particulars in the said list to be amended or order such further and 
better particulars in regard to any matter referred to therein to be 
furnished. 

The latter part of the rule does not concern us here. The name, 
date and place in regard to any particular in the list may be stated better 
or more fully. 

The question is whether amending the particulars in the list means 
merely correcting them, or may include adding to them «by the substitu- 
tion of entirely new particulars. 

Divergent views on this point have been held in Lahore and Bombay. 
In Lahore it was ruled that petitioner could be allowed to give further 
details with regard to the instance referred to in the original list, but not 
to introduce fresh instances. It would be straining the language of 
the rule to hold that the word ' particulars ’ includes fresh instances of a 
similar kind.’’ In Bombay ^ it was held (see page 178) that the addition 
of further particulars of the same charge — ^personation with connivance 
—does not constitute the making of a further charge of corrupt practices, 
but only gives farther instances of the commission of the same charge. 

It is in fact an amendment of the particulars of the corrupt practice 

which was originally alleged. 

This would be quite comprehensible if ‘^particulars’’ in this last 
sentence meant list of particulars ” which in some contexts it might 
mean. If the rule ran that the Commissioners could allow the list of 
particulars to be amended, then clearly, as the Bombay Commissioners 
observe, the particulars of the corrupt practice originally alleged might 
be added to by way of amending the list. 

The rule however does not say list of particulars but, in very precise 
terms, particulars included in the list. Adding to the particulars included 
m the list is not amending them ; those original particulars are left just 
as they stood, quite unamended ; but new ones are added. It may 
happen to be an amendment of the Kst but not of the particulars. 


^ Bombay City (M.U.), 1924 . 
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English rulings in the matter are not of much assistance, because 
it is the Madras rule which we have to interpret ; but as it is often the 
endeavour of the draftsman in India to reproduce the sense of the English 
law, the accepted English interpretation should at least put us upon 
our guard if it ran counter to our view. This precise point with regard 
to particulars does not seem to arise in England. The general principle 
which the courts there follow is that no amendment can be allowed after 
the lapse of the prescribed time which would amount to constituting a 
new petition. To introduce what is substantially a new charge is not 
allowed (Rogers, volume III, 1906, page 290 ; Maude and Lowley, L.R. 
IX C.P., 165), while the power to make amendments which presumably 
do not constitute a new charge is reserved in Alridge vs. Hurst, L.J., 
Q.B. 45, at page 436. If the Madras rule were to the effect that any 
amendment not constituting a new charge might be allowed, the EngHsh 
rulings would be directly in point. But as the language of the rule is 
otherwise, the EngHsh ruHngs are of Httle assistance. In Halsbury’s 
Laws of England ” it is submitted that the court’s power of amendment 
does not extendfto adding a fresh instance not covered by the allegations 
in the petition. If allegations here mean particulars set forth in the 
schedule, this would conforrg. to ah interpretation of the Madras rule 
(Halsbury, volume 12, page 413). 

Whether with regard to rule 33(2) a petitioner can subsequently 
add fresh particulars on the plea that this earher statement was impossible, 
is not a question which we have to determine, because there is no plea 
of impossibility before us, * But it may be observed in this connection 
that under rule 33(2) the petitioner has to set forth full particulars of 
any corrupt practice which he alleges, and it is only with reference to 
the name, place or date that it is provided that his statement must be 
as full as possible. He may set forth that John Smith treated and plead 
that he found it impossible to get the name of WiUiam James whom he 
treated. He cannot plead that at the time of presenting his petition it 
was impossible to get any particulars of treating at all ; but subsequently 
he has discovered that John Smith treated. If that plea were allowed 
there would be no object in prescribing under rule 33(2) a Hst setting 
forth full particulars. A Hst might be presented at any subsequent 
date with an affidavit alleging the impossibiHty of earher discovery. 
And, of course, unless the general charge was a mere random shot, the 
petitioner must have known some particulars before making it. This 
covers the plea of the petitioner that in regard to alleged malpractices 
by agents he could not know whether the persons were agents till after 
the pubHcation of the candidates’ expenses. A petitioner must state 
at the outset the particulars on which his allegations are based ; if he 
.subsequently finds that they are unfounded, he can^always amend such 
particulars by striking them out. 
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Annexure 2. 

The question for determination is whether the petitioners are entitled 
to question the validity of the electoral roll as finally settled by the 
revising authorities. 

In paragraph 5 of the petition, it is alleged that in the Bezwada and 
Nuzvid divisions, notably in the 1st respondent’s zemindari of Mirzapur 
estate, and in the villages amenable to the influence of himself and jhis 
zemindari and mokhasadar relatives and friends, persons not entitled to 
be on the electoral roll were introduced therein and consequently the 
voters of many villages were fictitiously increased in some cases to 15 
or 20 times the number in the previous fists and that the total number 
of voters was thus augmented from about 1,500 to between 3,000 and 
4,000, a circumstance which is without parallel in any other taluk or 
division in the constituency and that the increase was illegal and improper, 
in that the new voters are mostly members of joint families not holding 
pattas in their own names or possessing other qualifications, and that in 
some places Christian voters were brought on the rural list and that the 
vast bulk, if not all, of these voters cast single votes for the 1st respondent, 
that one of the candidates Mr. C. K. Keddi objected to such an arbitrary 
expansion of voting lists before the Revising authorities of Bezwada and 
Nuzvid composed of the revenue divisional officer and two non -officials, 
but that the board did not pay heed to the matter or correct the final 
fists as prayed for, and that accordingly the election of 1st respondent 
has been vitiated by the inclusion of unqualified persons as voters. Some 
particulars were set forth in the Ust of particulars, and on further parti- 
culars being ordered it was stated that the objection to the voters 
specified was that they do not possess the qualifications prescribed by 
the rules, and not that they are subject to any disability stated in rule 7 
of the Madras electoral rules. 

The returned candidate denies the allegations and it is urged on his 
behalf that the electoral roll is final and conclusive. 

The Christian voters alleged to have been brought on the roll are 
very few and, even if their votes are struck ofi, the result of the election 

would not be afiected. 

* 

It has therefore to be considered whether, in respect of the other 
voters, the improper entry of whose names is alleged to have been pro- 
cured by the returned candidate, it is open to us to go behind the electoral 
roll and inquire into the question of their possessing the necessary 
qualification. 

Procuring the improper entry of any name in the electoral roll 
is not an offence under the Indian Elections Offences and Inquiries Act, 
19-,0, nor is it a corrupt practice under the Madras electoral rules. Under 
clauses (3) and (4) of rule 9 of the Madras electoral rules the orders of 
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the revising authority are final, and the electoral roll as amended in 
accordance therewith is to continue in force for a period of three years 
unless the Local Government directs the preparation of a fresh roll 
before the expiration of that period. Then clause (i) of rule 10 provides 
that every person registered on the electoral roll for the time being in 
force for any constituency shall while so registered be entitled to vote at an 
election of a member or members for that constituency if he is not subject 
to -any disability stated in rule 7. It follows, therefore, that a person 
whose name is on the roU, whether rightly or wrongly, is entitled to vote, 
and clause (2) of rule 10 provides that his vote will be void only if he is 
proved to be subject to any disability. The effect of these rules is to 
make the electoral roU conclusive except in cases of disability set forth 
in rule 7, and to preclude us from enquiring into the question of a voter's 
possessing the necessary qualification. The matter is so obvious that it 
will be superfluous to refer to the numerous English and Indian decisions 
in which the same view has been taken. 

It is, however, urged on behalf of the petitioners that the revising 
authorities did not scrutinize the claims of these persons for inclusion 
in the electoral roll properly, and that clause (c) of rule 44 (1) which 
provides among other things that if in the opinion of the Commissioners 
the result of the election hasibeen materially affected by any non-com- 
pliance with the provisions of the Act or the rules and regulations made 
thereunder, the election of the returned candidate shall be void, entitles 
us to go behind the electoral roU and inquire into the question. Under 
regulation 13 of the regulations for the preparation of the electoral roU, 
the revising authorities have to make such inquiry as they think fit, 
and it is not suggested that they refused to hear any objections or faded 
to make any inquiry whatever. Further, the vote of a person whose 
name is on the roU can be struck off only when he is proved to be subject 
to any disability stated in rule 7, and rule 44 (1) (c) does not override the 
definite provisions of rules 9 and 10 which deal specifically with the 
finahty of the orders of the revising authorities and the validity of the 
vote of a person whose name is on the roU, whether rightly or wrongly. 
It foUows that the jurisdiction conferred on us by rule 44 (1) (c) is limited 
by the definite provisions of rules 9 and 10, and that it is not open to us 
to go behind the electoral roU and inquire into the question of a voter's 
possessing the necessary qualification. The validity of the electoral 
roll cannot therefore be questioned in this proceeding. 



CASE No. LVIII 

Kolaba District (N.-M.R.) 1927 

(Bombay Legirlatiyb CoTreroiL.) 

Mb. Nabayan Laxman Aghabkab . . Petitimer, 

versus 


Mb. Atmabam Mahadeo Atavnb 


Bes'pondent. 



Failure to famish additional security ordered by the Commissioners 
resulted in dismissal of the petition. 

The fees payable to the Commissioners can be included in the costs 
of the enquiry. 
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Upon receipt of the petition Mr. Gosavi was joined as respondent 
no. 2 and he and Mr. Atavne both filed written statements. 
Subsequently, the parties were examined and issues were framed and 
Mr. Atavne filed recriminations as against the possible election of 
Mr. Gosavi. Lists of witnesses were then submitted. The petitioner 
submitted a list of 86 witnesses ; Mr. Atavne submitted a list of 104. 
In view of this fact, the president of the Commission, acting under 
rule 33 (2) (b) of the Bombay electoral rules, called upon the petitioner 
and respondent no. 1 to famish security for a sum of Rs. 6,000 in addition 
to the sum of Rs. 1,000 deposited, and a bond for Rs. 1,000 which they 
had previously executed. Mr. Atavne, M.L.C., furnished security for 
Rs. 6,000 ; the petitioner has failed to do so, and it is necessary to consider 
what is the effect of this failure. We have heard the pleaders for the 
parties and consider that the petition should stand dismissed, and we 
most humbly make a recommendation to that effect. There is no express 
provision in the Bombay electoral rules for failure to give further 
security ; but under rule 36, clause 1, if the deposit of Rs. 1,000 is not 
paid as required by rule 35, '' the Governor shaU dismiss the petition 
That, in our humble opinion, is a very close analogy. Furthermore, it 
is laid down in rule 37 that the enquiry in'^the election petition shall be 
as nearly as may be in accordance with the procedure applicable under 
the Code of Civil Procedure to the trial of suits. Under order 17, rule 3 
it will be found that the petitioner has failed to perform '' any other act ”, 
and so the Commissioners are entitled to proceed to determine the petition 
forthwith. Further analogy is provided in order 25, rule 2. It is true 
that this order is concerned with litigants who have no property in 
British India and failure to comply with the order for security entails 
dismissal of the suit. The analogy is strong because in this particular 
case, the petitioner pleads poverty. There has been a failure to comply 
with a legal order passed by the Commissioners, and the Commissioners 
are unanimously of opinion that the petition cannot proceed further. 

It was argued further for the petitioner that the word '' costs” 
cannot include fees to be paid to the non-official Commissioners. In 
demanding extra seciyrity of Rs. 6,000, the president had included fees 
for these two Commissioners. The term costs in section 4 (A) of Act 
XXXIX of 1920 is wide enough to include the fees of Commissioners. 
They are certainly a charge incidental to an enquiry. Nor can the 
amount of security be challenged in view of the numerous allegations of 
corruption and malpractices of all kinds which were alleged in the petition 
and in the recriminations. The president bears in mind that he had 
warned the parties from the outset that the fees of the two non-official 
Commissioners would be included in the costs of the petition. We 
understand that these fees of the Commissioners are regularly allowed to 
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Government in this presidency. We, therefore, recommend that the 
petition be dismissed with costs and the petitioner should pay Government 
Es. 900 towards the expenses incidental to the setting of the tribunal, 
and that he should pay respondent no. 1 a sum of Rs. 300 towards the 
cost of the petition including the pleader’s fees. The petitioner must 
bear his own costs. We further recommend that respondent no. 2 
should bear his own costs. 



CASE No. LIX 

Kyaukse (G.R.) 1933 

i(BuEMA LEGISpATIVTE COUKCIL,) 

TJ. Sein Ba 


versus 


Petitioner^ 


UBaYi 
U Sak Pe 
U YaZa 


Ees2Jondenfs, 



spiritual coenrcion on a large scale with the connivance of the can- 
didate was proved. Held, that the election was not a free one by reason 
of the exercise of undue influence. The election was declared void. 

The circulation of misleading literature and the making of mis- 
leading speeches would not alone avoid the election. 

The boycotting of voters was declared to be undue influence and a 
corrupt practice. 
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The corrupt practices alleged in the x^etitioii, on which most stress 
has been laid come under the heading of “ undue iniiuonce 

(1) Documentary by circulation of leaflets containing false or mis- 
leading statements ; 

(2) Oral by joongyis (i.e. Buddhist monks) and lay lecturers ; and 

(3) By boycott. 

The issues framed were . — 

(1) Has the election not been a free one by reason of tlie large 

number of cases, in which undue influence within the 
meaning of part I or part II of schedule IV has been 
exercised or committed ? 

(2) Has the election of the returned candidate been procured or 

induced or the result of the election been materially aflected 
by corrupt practices ? 

(3) Have any of the corrupt practices specified in part I of 

schedule IV been committed ? 

As regards undue influence by means of documents it is clear that 
shortly before the election the district was flooded with misleading 
literature of the most important of-which exhibit A is a copy. 

We are of opinion, however, that what contributed even more to the 
success of the anti-separationist candidate XJ Ba Yi was the stressing 
and elaboration by speakers, almost all clerics, of certain prominent 
points from the leaflet A, such as the subordination of Buddhism to 
Christianity, the prohibition of storing more than a seven days supply 
of rice, and the imposition of vexatious taxes on dogs and other animals. 

The allegations in exhibit A were supplemented in speeches by 
categorical assertions regarding the taxation of Buddhist monks, the 
strict limitation of the numbers of ecclesiastical dignitaries and their 
direct control by the Governor under the Crown Colony regime. 

At the same time we are satisfied that some of the misrepresentations 
in question were due to bond fide mistakes and were not essentially 
dishonest, though others were palpably false and known to be so by the 
makers. 

Taking the oiroumstances as they stand, we are not prepared to hold 
that the circulation of misleading literature and the making of misleadincr 
speeches alone would justify a finding that the election was not a free 
one. 

The evidence regarding the boycotting of electors, however, stands 
on a very diflerent footing. 

Maung Pein, witness no. 11 for the petitioner, a vendor of edibles 
of Puttaing, deposed that the villagers refused to buy his wares, and his 
own relatives refused to have any dealings with him because he was an 
avowed separationist. 
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He made a report to the police. 

His evidence is corroborated by the next witness Maung Tun Maung, 
a schoolmaster of Puttaing, who was himself boycotted and had to 
move bis school to another village. This witness gave the name of three 
other co-villagers who were boycotted in consequence of their political 
views, but they themselves were not cited as witnesses, a fact at which 
there is no occasion for surprise. 

' Saya Kaing of Kyaungbangon, witness no. 9, was similarly boycotted 
by the villagers and some monks. He also made a report to the police. 

Witness no. 19, Maung To of Shwebawgyun gave evidence that he 
was the subject of an ecclesiastical boycott in consequence of his separa- 
tionist views. The monks in the vicinity declined to attend the funeral 
of his aunt and he had to call in a monk from a distance to officiate. 
The boycott was extended to his son’s funeral, apparently after the 
election. 

Practically no attempt was made to rebut the evidence of boycotting 
and we see no reason whatever to doubt its truth. 

There is in addition extremely cogent evidence of intimidation by 
Buddhist monks, which is the more compelling because it was not 
expected. There were no specffic allegations on the point in the petition. 

The intimidation took the form of administering an oath to electors. 

The first witness to give evidence of this form of imdue influence 
was Maung Pein (no. 11). 

According to him U Thawbita administered an oath to the villagers 
from Puttaing and neighbourhood at Nyaung-ywe on the polling day. 

The effect of the oath was ‘‘ If I vote for TJ Ba Yi may I go to heaven, 
and if I vote for U Sein Ba may I be sent to hell 

U Thawbita gave evidence flatly contradicting Maung Pein, but we 
were not impressed by his demeanour and cannot trust his veracity, 

Maung Mya Din, witness no. 16, deposed that U Thawbita, since 
deceased, administered a similar oath to him and the villagers of Myaung- 
son-gyi after threatening to refuse their offerings in future, if they 
declined. This was about a month before the election. 

Maung To, the witness (no. 19) who was boycotted by the monks, 
described how the presiding monk of the village moi>astery, U Ahseinda, 
declined the offerings of the villagers, who would not go over to the anti- 
separationist side, and sent away their children from his school. When - 
they apologised, the monk told the villagers they would have to take an 
oath to vote for the anti-separationist candidate. The witness did not 
himself stay to take the oath ; but was told by the others, who did, 
that the oath was duly administered. 

U Ahseinda was not cited as a witness for the defence, and the 
evidence as to the exercise of undue influence by him and U Thawbita 
must be accepted. 
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There is, up to this point, no proof that any of the respondents 
connived at these practices. 

The most striking evidence of all, is that of U Wimala, himself a 
monk from Myittha, the last witness for petitioner, who deposed that on 
the polling day he with five other monks accompanied the villagers to 
the polling station, to see that none of them voted for petitioner, and on 
the way made them take an oath to vote for U San Pe. The nature of 
the oath was that, if they voted for U Sein Ba, they would go to Kell, 
but, if they voted for the anti-separationist, they would attain nirvana 
or infinite bliss. 

The witness further visited four otifer specified villages and instructed 
the pongyis there to swear their villagers to vote for anti- separation 
and San Pe, but in any case for anti-separation. 

He himself administered the oath to the Yitkan villagers. 

U Wimala deposed further that he administered the oaths with the 
consent of the candidate U San Pe. Subsequently, after reading the 
leaflet issued by the Deputy Commissioner, witness became doubtful as 
to the propriety of his conduct, which was why he came forward and 
gave evidence. 

In view of U Wimala’s evidence a telegram was despatched to U 
San Pe to attend the inquiry at a later date but he put in no appearance, 

None of the monks from the villages mentioned by the witness 
were cited for the respondent U Ba Yi. 

There was considerable general corroboration of the shepherding of 
electors to the poll. 

U TCirt Maung, a well-to-do miller of Singaing (witness no. 10) 
stated that at the Thitkauk poUing station he saw the villagers from 
each village come to vote accompanied by their pongyis. 

The voters had to stay with their pongyis and as each voter's name 
was called out, he went up to vote. 

U Kyaw Pe, manager of the co-operative bank, Kyauks^, visited the 
polling stations at Minzu, Dayegaung, Kyaukse and Belin, in the interests 
of petitioner. At each of them he saw the villagers accompanied by 
pongyis, who had lists in their hands, which they were checking and by 
which they were sending the villagers to vote. 

U Hmin, a landholder of Nwashayo, gave similar evidence regarding 
parties, who came to vote in charge oipongyis from four different villages. 

His evidence that U Wimala was the first person to address them on 
the question of separation and invited them to vote for U San Pe, who 
(he said) could be trusted as he had taken an oath corroborates U Wimala's 
evidence concerning the administration of an oath to U San Pe. 

The witness’s account of other observations of the speaker regarding 
fresh taxes and injury to Buddhism in the event of separation is also in 
accordance with the tenor of U Wimala’s own evidence. 



464 


INDIAN ELECTION CASES 


We have no hesitation in accepting U Wimala’s evidence in its 
entirety. 

The administration of an oath of the nature in evidence to a voter 
by a Buddhist monk is clearly an interference with the free exercise of 
the electoral rights within the meaning of paragraph II of schedule IV, 
part I. 

On U Wimala’s evidence alone the election is void. 

' The evidence generally tends to show that on the anti-separationist 
side not merely was free use made of the boycott as a weapon of com- 
pulsion, but that there was spiritual coercion of voters by Buddhist 
monks on an extremely wide scale. 

It is difficult to believe that the respondent U Ba Yi was wholly 
unaware of these happenings, which took place, it would seem, quite 
openly in the majority of instances. 

We find on the issues fixed accordingly — 

(1) that the election has not been a free one by reason of the large 

number of cases in which undue influence within the meaning 
of part I and part II of schedule IV has been exercised ; 

(2) that the election of the returned candidate was materially 

affected by corrupt practices ; 

(3) and that undue influence, being a corrupt practice, specified 

in part I, paragraph II of schedule IV, has been exercised 
by U Wimala, 

In view of the extensive coercion of voters and the fact that the 
•election was not a free one, it is impossible to say that petitioner would 
have been elected had no undue influence been exercised. 

It is our duty to report therefore that the election is void and that 
no candidate has been duly elected. 

With reference to rule 47 we have to record a finding — 

(1) that U San Pe, an unsuccessful candidate, connived at corrupt 

practices, namely the use of undue influence ” within 
the meaning of paragraph II of schedule IV, part I by 
U Wimala, pongyi of Shwemotaw monastery, M 3 dttha ; 

(2) that the abovementioned U Wimala, as ^ell as U Thawbita, 

jpongyi of the Shwekyaungdaik monastery, Singaing town- 
ship and U Ahseinda of the Shwebawgyun monastery, 
have been guilty of corrupt practices, namely the use of 
'' undue influence ” by intimidation of voters, but that 
there is no evidence to show that U Thawbita and U 
Ahseinda acted with the connivance of a candidate or his 
agent. 

U Wimala urges in extenuation of his conduct that he came forward 
do give evidence, freely admitted his malpractices and thereby assisted 
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the Commissioners in the enquiry. We recommend that he be exempted 
from any disqualification he may have incurred under the rules. 

We see no reason to make any recommendations regarding the other 
persons, whose names have been recorded, and who deny the truth of 
the allegations made against them. 

We assess the costs of petition at Rs. 900 and recommend that they 
be paid as follows : — 

By the 1st respondent, U Ba Yi . . . . Es. 600 

By the 2nd respondent, U San Pe . . . . „ • 300 


30 




CASE No. LX 


Lahore City (M.) 1921 

(Punjab Legislative -Council.) 


Malik Barkat Ali 


versus 


Petitioner, 


Maulvi Muharram Ali Chishti 


Respondent. 



Spiritual intimidation alleged, but not proved. 

General intimidation, directed ^against both sides, did not create 
the presumption that the result of the election had been materially 
affected. 

English and Indian law of elections compared. Indian statutory 
law is intended to be complete in itself. 
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The election was impugned on the grounds of general intimidation 
of voters and of the exercise of spiritual influence in the way of threats 
by certain Pirs on the inducement of the respondent and his agents. 

A preliminary question, bearing on the interpretation of Punjab 
electoral rule 31, was disposed of by an intermediate order, dated 28th 
January, 1921, a copy of which formed an annexure to the report.^ On 
the remaining issues involved the Commissioners reported as follows 

It wiU be convenient first to dispose of the matter of the exercise of 
spiritual influence. The petitioner has entirely failed to convince 
us either that any such spiritual influence as would come within the 
definition contained in rule 2 (2) (b) of part I of schedule IV of the Punjab 
electoral rules, was exercised or that, even if such an influence was 
exercised, it was induced by the respondent or his agents. The definition in 
question falls under the heading of undue influence and runs thus : — 

‘‘ Any threat to a person or inducement to a person to believe that 
he or any person in whom he is interested will become or be rendered an 
object of divine displeasure or spiritual censure.’’ 

We have had a certain amount of evidence placed Before us to show 
that three Pirs, by name Pir Jamaat Ali Shah of Alipur, Mirza Bashir- 
ud-din, Mahmud of Qadian and Maulvi Ikram-ud-din, Bukhari of Lahore, 
addressed their respective followers on behalf of the respondent. But 
there is no evidence worthy of credit that any such address contained 
or was intended to contain any such threat or inducement as is alleged 
by the petitioner or is contemplated by the rule. 

As regards Pir Jamaat Ali Shah, there are only two direct witnesses ; 
aU they are able to say is that when the Pir was sitting one day in the 
Patolianwali Mosque, the respondent approached him with a request 
that he would ask his murids to vote for him. The Pir responded by 
asking those present to vote for the respondent. The attendance of the 
Pir him self could not be obtained, and he was given up as a witness by 
the petitioner. There is no trace of threat here. 

As regards the Mirza of Qadian, the petitioner relies on a letter,, 
dated 17th September, 1920, addressed by a secretary of the Mirza to 
the secretary of thejocal Ahmadiyya community (exhibit P.B.), but it 
is quite impossible to regard the expressions used in this letter as denoting 
more than a wish that that community should support the respondent ; 
there is nothing even approaching a threat or inducement. With a 
view to indicating generally what in our opinion comes within the bounds 
of legitimate canvassing by a spiritual leader we reproduce a translation 
of this letter below : — 


1 This aixnexur© is not roprinted. 
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''It is understood that Mr. Chishti is a candidate for the Punjab 
Council for Lahore and its environs. Our Hazrat has approved of 
him, and I have been directed to invite you to turn your attention as 
well as that of the president of the Lahore Ahmadiyya community to 
an endeavour to have votes given for Mr.' Chishti by the members of the 
Ahmadiyya community of Lahore. A separate letter has been addressed 
to the president of the Lahore community. Please issue necessary 
instructions for the community after consulting him.” 

There is nothing here to which exception could possibly be taken. 
The only action taken by the local secretary, P.W. 37, was to circulate 
a copy of the letter to 83 persons, whose names appear in his register, 
hut it is not even known how many of these were actually voters. Upon 
this point there are only four direct witnesses, of whom one, P.W. 38, 
is admitted by the petitioner himself to be unreliable, two others, P.Ws. 
34 and 37, admit that no threat of spiritual censure was held out to them, 
while the 4th witness is the Mirza himself, P.W. 39, who states that he 
had no intention that the letter should be a threat or inducement, and 
further that, in secular matters, his followers are at liberty to take his 
admonitions as recommendations only. As a matter of fact, we have it 
from the register before mentioned jbhat two of his followers went the 
length of recording vigorous objection to voting for the respondent. 

The position taken up by the petitioner is that, even though no 
actual threat was held out to any one by the two Pirs above-named, yet 
the effect of the instructions, which they gave to their followers, would 
be such as to produce on the minds of those followers the fear that they 
would be committing a sin if they did vote for the respondent, drawing 
a further inference therefrom that the incurring of divine displeasure 
would result from the commission of this sin. In our view this position 
is quite untenable, if only because, when it is sought to bring home a 
corrupt practice to any one, it is the action of that person which must 
be primarily looked to ; corrupt intention is the essential element and 
no such intention has been shown as regards these Pirs. The question 
of what the persons addressed thought is a secondary one and does not 
arise if no corrupt intention on the part of the Pirs is shown. But, even 
apart from this, we are not satisfied that the persons addressed would aU, 
or even in the majority of cases, consider that it would be a sin not to 
vote in accordance with the recommendation of a Pir. There is some 
evidence to show that ignorant and over-credulous persons might so 
consider it, but even of that there is not sufficient to convince us that this 
is really the case. At the same time, we think that candidates should 
exercise great caution in invoking the aid of spiritual leaders to assist 
their candidature, and that spiritual leaders themselves, before addressing 
their followers, should weigh very carefully the effect which their words 
would have upon each and every section of such followers. 
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The third case is that of Maulvi Ikram-ud-din Bukhari, whose state- 
ment has been taken on interrogatories at Gwalior ; he denies the allega- 
tions made against him. This person is not a regular Pir ; he admits 
that he has only four or five murids in Lahore ; he was for a long time the 
Imam of Wazir Khan’s mosque in Lahore and he is said to have offered 
prayers for the success of Mr. Chishti. We have it in evidence that, as 
regards the alleged preaching at the Salabat mosque, the action of the 
Maulvi was resented by his hearers, many of whom condemned his acMon 
in so speaking, declaring that they would not vote for Mr. ChisRti. As 
regards the alleged preaching at Wazir Khan’s and the Sunnehri 
mosques, the witnesses are so few and of such low status that we could not 
act on what they say. 

These findings render it unnecessary to discuss the question whether 
the respondent or his agents induced the Pirs to exercise any influence 
on the respondent’s behalf and we content ourselves with repeating that 
we find such inducement entirely unproved. This part of the petitioner’s 
case therefore fails. 


Turning to the question of the alleged general intimidation we find 
a considerable body of evidence to the effect that on polling day crowds 
assembled at many of the poUing- stations and adopted a hostile and 
threatening attitude towards voters : in a few cases actual violence was 
resorted to towards persons who had voteji, but these instances are 
admittedly few in number, though it is somewhat cogently argued that 
this fact proved the success of the methods of intimidation employed. 
It is further admitted that the campaign of intimidation was directed 


agamst all voters, no matter for whom they might have been going to 
vote, and was organized by a political body known as non-co-operators. 
Now we are perfectly prepared to find that the evidence tendered by the 
petitioner would, if not rebutted by the respondent, have proved that 
there was general intimidation on a fairly large scale, but we did not 
consider it necessary to call upon the respondent to produce rebutting 
evidence since, in our opinion, the petitioner had failed to make out a 
case for avoidance of the election by the evidence which he placed before 
us. There are two main factors which have influenced us in coming to 
this decision. Pirs%, the case is rendered peculiar and sui gemris 
so far as we are aware, by the fact that, since the intimidation 
was directed against both sides equally, it is impossible to say that the 
pefationer was affected more than the respondent : secondly, we are 
quite unable to ascertain even approximately how many voters actually 
went to the polling stations for the purpose of voting and were deterred 
from doing so and how many never approached the polling stations. 

r arily no doubt a considerable percentage of persons on the electoral 
ro won go to vote, but here we have this complication that the non- 
co-operation movement, which had been in progress by non-violent 
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methods for many months before the poUing day, had already admittedly 
affected many voters to the extent of inducing them to determine to 
refrain from voting at aU. 

On this point we have some concrete evidence from statistics. Out 
of the 7,080 registered voters for this constituency 458 valid votes were 
cast, amounting to 6*5 per cent. only. In the election for Amritsar City 
(Muhammadan) constituency, where it is not contended that there was 
any vicjjlence yet admittedly non-co-operation was also strong, out of 
3,718 registered voters only 32, or 2 per cent, voted. The comparison 
is significant as showing that the small percentage of votes cast in the 
Lahore election may have been' due to non-violent non-co-operation 
alone. Again, out of the 10 polling stations for this constituency, general 
intimidation is not alleged at all at two, namely, at one of the Mozang 
Stations and at Lahore Cantonment. The percentage of voters polling at 
these two places was only *6 per cent, and 13 per cent, respectively. The 
case of Lahore Cantonment is of course no index for Lahore City, but the 
second Mozang Station certainly is, and here, out of the petitioner’s 
figure of 300 voters, only 2 came to the poU. As regards other polling 
sta tions, with the exception of the other Mozang Station, where there was 
remarkably heavy polling up to noon and no less than 40 per cent, of 
voters cast their votes, the percentages were, 3, 1*6, 2, 6, *3, 1*8 and 8*6. 
In Mozang the heavy voting is said by the petitioner to have been mainly 
in the respondent’s favour : if this is true, it might well be argued that 
the respondent might have done equally well at other poUing stations and 
we have certainly no reason to suppose that he would not. 

Assuming it to be a fact, however, that there was general intimida- 
tion of voters, the petitioner’s position may be thus stated : — 

He points out, in the first place, that in England such general 
intimidation is not provided for by the statute law but is dealt with 
under the common law, under which it is by itself a specific ground for 
declaring an election void, if it be shown that the result of the election 
may have been affected : and, secondly, that in England Statute Law 
only fiUs up the gaps in com m on law, which can be applied independently 
of the statute. From these two propositions he^ argues that, since 
election law in this country is imported from England and based on the 
English Law of Elections, we should take it that the Indian Statute ^ 
Law thus imported brings with it the provisions of the English Common 
Law, which should, in matters dealt with by the English courts under 
common law, be applied in India also. 

In the alternative, he argues, though without much conviction, 
that if Indian Statute Law be held applicable and it consequently becomes 
necessary to find not only that there was undue influence as defined in 
rule 2 of part I of schedule IV of the Punjab electoral rules, but also. 
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since the case falls under rule 1 of part II of the same schedule, that the 
result of the election has been materially affected, he has established 
the fact of general intimidation of voters, and that the burden of proving 
that the result of the election was materially affected should no longer 
lie on him, but, that, following the principle laid down by us in the 
Rohtah case, we should require the other side to prove that the result 
of the election was not materially affected. 

With regard to the first position, we have had the advantage* of 
hearing an exposition of the history and application of English Cbmmon 
Law from Mr. Carden Noad, Government Advocate, but we do not think 
it necessary to dilate upon it here because, in our view, the matter is 
not open to serious doubt. The petitioner is able to advance no authority 
or precedent whatever for the somewhat remarkable conclusions which 
he wishes us to draw from the two propositions which we have stated. 
It is at least arguable in the first place, whether we should allow that 
English Common Law which is essentially personal in the application of 
its provisions, should be applied to persons who are of a different 
nationality and who have a definite personal law of their own. 

It may be true that Indian Election Law is based onTSnglish Election 
Statutes, but it differs from English^ law widely in numerous particulars 
and should be regarded as a separate corpus, the Indian Legislators 
having adopted some and discarded others of the English Election pro- 
visions. It seems to us that the Indian Legislature intended to make 
their statutory provisions complete in themselves, and there is nothing 
whatever to indicate that there was any intention that the Indian courts 
should administer English Common Law provisions. 

This is quite a different thing to saying— and this is certainly a 
proposition for which there is authority — that, in default of any provision 
in the statute law, the Indian courts may fall back on the principles of 
English Common Law. Principles are entirely different in essence to 
specific provisions and the Enghsh Common Law principles are only 
adopted, as we understand the law, in this country, because they are 
considered to represent the principles of justice, equity and good con- 
science, upon which the law, as a whole, is to be administered. But 
these principles eveij^ can only be utilized where no statutory provision 
exists, and in the present case, we have no doubt that such provision 
, does exist. English Statute Law only contemplates the avoidance of an 
election by reason of the acts of a candidate or his agents, and there is 
no rule of English Statute Law corresponding to that contained in rule 1 
of part II of schedule IV of the Punjab electoral rules, which makes it 
possible to avoid an election on the ground of the action of persons 
unconnected with the candidates or their agents, provided always that 
the result of the election has been materiaUy affected thereby [Punjab 
electoral rule 42 (1) (a) ]. J l j 
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It seems to us that there exists so clear a provision in the Indian 
law enabling us to deal with the facts of this case that the question of 
the apphcation of English Common Law need not be further considered, 
but we may add one further observation. Even if English Common Law 
were to be applied, it is only established by it that, on the one hand, if 
general intimidation has been of such a general character that it may 
have affected the result of election, then the election is void {North 
Durham case (2 O’M. & H., 156), that, on the other hand, even where 
“there i^as an organized system of intimidation, if it was proved that it 
was practised not by j)©rsons acting in the interest of the respondent 
but against him and in the interest of the other candidate, the election 
would not be avoided {Sligo case, 1 O’M. k H., 300). 

There is no precedent for dealing with a case of the kind before us, 
where, even if it be assumed that the result may have been affected, 
neither of the parties ^can be shown to have suffered more than the 
other. 

We have then to see whether the intimidation exercised has materially 
affected the result of the election so as to avoid it under Punjab electoral 
rule 42 (1) (a). ^Obviously on the facts, as claimed by the petitioner to 
be proved, we cannot do so owing to the imponderable nature of the two 
essential elements, namely, fl) How many voters had not been won 
over by persuasion by non-co-operators before polling day and did 
actually go to vote ^ On this point we have quoted figures to show that, 
whatever effect was produced on the numbers voting, it is possible, and 
even probable, that it was produced by non-violent non-co-operation 
and not by intimidation, and, 

(2) How many of the deterred voters would have voted for the 
petitioner, and how many for other candidates ? On this point we regard 
as valueless the mere conjectures made by some of the petitioner’s 
witnesses. 

Nor can we accept the petitioner’s contention that we should shift 
on to the respondent the burden of proving that the result of the election 
has not been materially affected. In order to do this, we should have to 
find that a presumption had been created by the petitioner’s evidence 
that the result had been materially affected by intimidation, but here, 
although we might, on the petitioner’s evidence, if unrebutted, have 
been justified in presuming that the result may have been affected, we ^ 
certainly could not, owing to the existence of the uncertain factors 
already stated, presume that it has been affected. Herein lies the 
difference between the English Common Law, if it could be applied, — as 
we have shown it cannot — and the Indian Statute Law, which we must 
apply : the former only requires the creation of a presumption that the 
result may have been affected : the latter requires the creation of a 
presumption that it has been affected. 
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The petitioner thus fails on both his contentions and we would 
therefore humbly advise His Excellency the Governor of the Punjab 
by this report that the returned candidate has been duly elected. 

In awarding costs, we take into account the facts, among others, 
that the petitioner had reasonable grounds for seeking a decision on the 
question of general intimidation, and that the respondent incurred no 
expenses for witnesses, while he was, except on the preliminary point, 
his own Counsel in the conduct of the case. We award the respondent 
a lump sum of Rs. 300 to be paid to him by the petitioner. • 




CASE No. LXI 


Lucknow cum Cawnpore (M.U*)*1927 

(United Peovinces Legislbitive Cotjnoil.) 


Saiyid Zahtje Ahmad 


Petitioner y 


versus 


Haji Habdijl Qayydm . . 


. . Respondent, 



Personation alleged but not proved. Onus lies on petitioner^ 
Mens rea of the agent is an essential ingredient in personation. 
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Ik this case the petitioner attempted to prove the personation of 
three persons. The first case was that of a man named Mohi-ud-din, 
entered as no. 570 in the electoral roll of the Patkapiir polling station, 
Cawnpore. When he arrived on the date fixed for polling, Mohi-ud-din 
found that someone else had voted in his place. The agents of the 
petitioner identified him on an identification slip and he ap 2 >lied to vote 
and was then allowed to put in a tendered vote. It was proved that 
the signature on the identification slip of the man who voted first was that 
of Said-ur-Rahman, called the Said Sahib, who was held to be an agent 
of the respondent. The facts were, therefore, that two j^ersons presented 
themselves to vote in the name of the voter, Mohi-ud-din of Patkapur 
The first was identified by the agent of the respondent, and the second 
by the agent of the petitioner. The Commission had to decide which 
was the man really intended m the electoral roll There was plenty of 
evidence to show who the two men were and which was the real voter. 
The petitioner said that the true voter, i.e. the man identified by his 
agent, is Mohi-ud-dm, the brother of Moin-ud-din. ^ 

“ The evidence on the file clearly proves Mohi-ud-din, the brother 
of Moin-ud-din, was not, and could not l^^ve been, the voter, entered 
as no. 570 in the electoral roll of Patkapur, and that petitioner's agent 
was himself mistaken in identifying him as that voter. 

The evidence, on the other hand, leaves no doubt that the Mohi-ud- 
din who lived in the house no. 19/1216 of Patkapur voted for the Haji 
Sahib. The voter identified by Said-ur -Rahman, the agent of the 
respondent, was, therefore, the true voter.'' 

The second case was that of Shahzade Mirza who was identified 
by Paridoon Mirza, probably the respondent’s agent, though the 
Commissioners considered it unnecessary to take evidence on that point. 
Shahzade Mirza, the man who actually voted, gave evidence. The peti- 
tioner s contention was that this man personated one Mirza Mohammad 
Muzaffar Ali in the name of Shahzade Mirza. The Commissioners were 
unable to find that under the description given in the electoral roll Mrza 
Mohammad^ Muzaffar AU was the voter. The Commissioners noted, 
We are disposed t« think that Mirza Mohammad Muzaffar Ali could 
hardly have been put down by the persons who were responsible for 
•preparing the electoral roll as a resident of that mohalla 

The man who voted for Shahzade Mirza admitted that when he 
applied for the voting paper he believed that he was the person referred 
to in the electoral roll and that the father's name was a mistake. Even 
acceptmg all that the witness says, there is nothing to show that Paridoon 
]\Iirza was of a different mind. All that he is proved to have said to the 
mtness was that the father's name was a mistake and others also gave 
then votes although their fathers' names did not taUy. We accordingly 
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find that in this case no mens rea of the agent was proved, which is an 
essential ingredient in personation. We therefore find that no persona- 
tion took place.” 

The third case related to voter no. 258 in the electoral roll, the 
name of the voter being given as Bashir, his father’s name Mohammad 
Yakub, and his residence mohalla Katra Khoda Yar Khan. The identi- 
-fication slip of the voter bore the thumb -impression of the voter, instead 
of his signature, and showed that the person who had cast the vote was 
illiterate. The petitioner’s case was that one Bashir, son of Rasul Bux, 
lived in this mohaUa. He was literate and signed his name. He was 
-entered as voter no. 258 in the roll, but had not voted, as his father’s 
name was not correctly given and Mohammad Yakub was his brother. 
No other Bashir lived at Katra Khoda Yar Khan at the time of the 
election and it therefore followed that somebody else personated the man 
at the election and had cast a vote in his name. The petitioner did not 
make any attempt to prove as to who had actually cast the vote. 

Now, there is a presumption that the electoral roll has been 
correctly prepared, and if anyone says that it is wrong in any particular 
he must prove it strictly. In other words, the onus lies heavily on the 
petitioner to show that no voter- named Bashir, son of Mohammad 
Yakub, lived in Katra Khoda Yar Khan at the time of the last election, 
and that the authorities who prepared the electoral roll meant 
Mohammad Bashir, son of Rasul Bux. The petitioner relies on the oral 
ijestimony of two witnesses, Eida Husain and Mohammad Bashir, who 
are not men of much status. Even if there had been nothing else against 
the witnesses we should have felt hesitation in holding the petitioner’s 
case proved on such meagre evidence. 

Mohammad Bashir says he was the voter no. 258 in the electoral 
_roU. He admittedly lived in a village in the country, and when his 
brother Mohammad Yakub died If years ago, leaving a minor son, he 
came to live in his brother’s house in Katra Khoda Yar Khan. It is 
very doubtful if such a person would be recognized as a voter. He 
did not even know that his name was in the list until he was asked to 
wote. He says that he refused to vote as his father’s name was given 
:m the roll as Mohammad Yakub. How under the circumstances he can 
positively say that he was the voter we fad to understand. 

It is significant that witness was never canvassed by petitioner ot; 
-on his behalf. Petitioner is a resident of Lucknow, and he and his agent 
were not hkely to have overlooked Mohammad Bashir if he had been 
-a voter. 

We are clearly of opinion that the petitioner has failed to prove his 
-case. He cannot possibly succeed on fiimsy evidence such as he has 
adduced. Our duty, last, is to make recommendations as to the parties’ 
coats. The contending parties are the petitioner, Saiyid Zahur Ahmad, 
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^nd the respondent, Haji Abdul Qaj^m. Saiyid Zahur Ahmad loses 
the case, a case which he should never have brought based, as it was, in 
our opinion, on frivolities more than any real or serious ground. He must, 
therefore, bear his own costs. In the case of the respondent our dis- 
appointment was great when we discovered that he urmecessarily 
suppressed the fact that Said-ur-R»ahman or Mr. Said was his agent at 
the Patkapur poUing station, Cawnpore. We have referred to the 
circumstances already in the report which left no doubt in our m’ind 
that that was a fact. We are bound to make a distinction between an 
ordinary htigant and a man in the respondent’s position, an aspirant to 
a seat in the Legislative Council. We recommend that the respondent 
do get only half his costs from the petitioner and bear the rest himself. 
We assess the total costs at Rs. 500, of which, therefore, petitioner 
should pay Rs. 250 to respondent. 

In conclusion we beg to recommend that the petitioner’s petition 
be dismissed, and he do pay to the respondent, Haji Abdul Qayyum, 
Rs. 250 for costs and bear his own. 




CASE No. LXII 

Madras (N.-M.) 1926 

(CoTJNOii; OF State.) 

Mr. K. V. Raitgaswamy Ayyaistgar . . 

versus 

Diwak Bahadur Sir S. R. R. Anhamalai 
Chettiyab 


Petitioner. 


Bes^ondent. 



Where ballot-papers to be sent by post were marked by somebody 
other than the yoter it was held that this in itself did not amount to 
interference with the free exercise of the voter’s electoral right. 

If a candidate resorts to Qorrupt'practices to help a friend it does not 
necessarily follow that his own election is avoided. 

To avoid an election on the ground that by reason of the large 
number of cases of undue influence the election has not been free, it 
must be proved that the corrupt practice has been committed in favour 
of the persons who had been elected. 
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The voting for the Council of State was by post, the election being 
made according to the principle of proportional representation by means 
of the single transferable vote. The petitioner stated that the respondent 
through his agents got a large number of voters merely to put their 
signatures on the declaration forms. He then took charge of the voting 
papers, without permitting them to put in any marks there, and des- 
patched them to the respondent in Madras, when the papers were marked 
and filled up at Madras under the instructions of the respondent. The 
petition stated that the respondent marked for himself and for another 
first and second preferences as he chose in the ballot-papers which came 
to his possession. On these allegations of fact it was contended that 
there had not been a free exercise by the voters of their franchise, and that 
there had been no free election by reason of the large number of cases 
m which undue influence had been exerted by and on behalf of the 
respondent. 

It was argued by the petitioner that the case must be held to be 
governed by sub-clause (6) of rule 44, clause (1), rather tljan sub-clause (c), 
apparently because in view of the large number of votes obtained by the 
respondent it could not be claimed that by excluding a number of votes 
on the ground of their invalidity, the result of the election would be 
affected. 

The Commissioners desired that the case should be argued on the 
assumption that they were prepared to accept the evidence on the 
petitioner’s side at its face value, and they refrained from expressing 
any opinion on the truth or otherwise of the allegations of facts. 

'' Confining ourselves, therefore, to the appHcation and effect of 
the rules, the first question is whether the evidence discloses any acts of 
' undue influence ’ within the meaning of rule 2 of part I of schedule V. 
The learned Counsel for the petitioner pointed out that under that clause 
every interference with the free exercise of the electoral right amounts 
to undue influence, and under rule 30(c) the electoral right includes the 
right to vote as well as the right to refrain from voting at an election. 
He therefore contended that the evidence discloses two types of undue 
influence : (i) that eyen in cases where a voter expressed his wish to vote 
for the respondent, the respondent’s men did not allow him to mark the 
votes himself but took away the ballot-paper from him and themselves 
put in the mark ; and (ii) that in certain cases, the respondent’s men 
filled in the second, third and fourth preferences in favour of other 
candidates without the authority of the voters or even contrary to their 
instructions. We are not satisfied that in the first class of cases it 
could be said that there had been any interference with the free exercise 
of the electoral right. It may be that a voting paper which is marked 
not by the voter but by somebody else is invaM as a vote, but if the 
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voter permits the mark to be put in by somebody else, and the vote 
is marked in favour of the person for whom he expressed his intention 
to vote, it is difficult to see how his freedom of voting has been interfered 
with. It has been contended on behalf of the petitioner that, though 
in the marginal note to rule 2 the words ‘ undue influence ’ are used to 
indicate the classes of cases dealt within that rule, we ought not to 
import into the rule the definition of ‘ undue influence ’ that obtains in 
the'‘Law of Contracts. We accept this argument, but it has nevertheless 
to be shTown that the voter’s freedom in the matter of the exercise of his 
electoral right has been in some way interfered with. We are not pre- 
pared to hold that the mere faQ.t of somebody other than the voter 
putting in the mark on the voting paper itself amounts to an interference 
with the free exercise of the voter’s electoral right, irrespective of the 
question whether or not the mark was put in conformably to the wishes 
of the voter. 

The second type of cases has caused us greater difficulty ; but we are 
prepared to assume for the purpose of argument that such conduct may 
amount to undue influence. It is however clear from the evidence that 

r 

in this class of cases the undue influence, if any, has been exercised, not 
for the purpose of securing the return of the respondent, but to secure 
the return of his friends. It has been argued that, even on this footing, 
the case falls under sub-clause (b) of rule 44(1), the language of which is 
quite general and absolute, and it is not required for the purpose of the 
application of that rule that the corrupt practice must have been resorted 
to for the purpose of securing the election of the respondent. In answer 
to the argument based upon the generality of the language of the rule, 
it was pointed out that on the literal wording of the rule it may foUow 
that, if a corrupt practice is shown to have been resorted to by a defeated 
candidate, the election of the successful candidate will have to be avoided. 
The learned Counsel for the petitioner was not prepared to go to that 
length. He conceded that from the very nature of the provision and 
from a consideration of other provisions in the rules, it may reasonably 
be implied that the corrupt practice must have been committed by the 
returned candidate or by his agents : but he contended that once the 
returned candidate is found guilty of corrupt practices, the rules have, 
on grounds of public policy, laid down that his election shall not stand, 
and it was not necessary to examine the motive or purpose which he 
had in view in resorting to such practices. 

Once it is recognized that certain limitations have to be implied in 
sub-clause (6), there naturally arises the question as to how that sub- 
clause is to be inter-related to sub-clauses {a) and {d) of the same rule. 
It is by no means easy to determine the exact scope of these several sub- 
clauses, and it is evident that to a ceirtain extent they overlap each other. 
Taking only one illustration, we may point out that under sub-clause {b) 
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s>nj single act of corrupt practice specified in part I of schedule V will 
suffice to avoid the election ; but under sub- clause (a) the provision is that 
an election procured or induced by a corrupt practice or an election, whose 
result has been materially affected by a corrupt practice, shall be void. 
It will be noticed that sub -clause (a) is not restricted to corrupt practices 
under part II of schedule V, and it is difficult to see why, if, as provided 
in sub-clause (6), a single act of corrupt practice imder part I should 
suffice to avoid the election, the rule should have thought fit to lay down 
the same result in sub -clause (a) only when the election of the returned 
candidate has been procured or the result of the election has been 
materially affected by the corrupt practice. Again, under sub -clause (d), 
the election of a returned candidate is declared void if the election has 
not been a free election by reason of the large number of cases in which 
undue influence or bribery within the meaning of either part I or part II 
has been exercised or committed. But sub -clause (6) does not make the 
result depend upon the number of cases proved. We are therefore led 
to think that it is not possible to apply sub -clause (6) in all its generality 
or its literal meaning, but that its application should be determined in 
accordance with what seems to us to be the spirit underlying the several 
rules. We are aware that sub-clause (d) may be said to correspond to 
what in the English law is described as common law invalidation, as 
distinguished from the statutory invalidation provided for by specific 
enactments, and, as under the common law rule, this provision is intended 
to cover cases in which a court may be satisfied that the votes of a number 
of persons were corrupt or bribed, but it is not possible to trace the 
offence to the candidate or to one of his agents. It is instructive to note 
that, even in dealing with this common law rule, it was recognized that 
it is always subject to the qualification that the corrupt practice had 
been committed in favour of the persons who had been elected. The following 
passage from the judgment of Denman, J., in the Ipswich case (1866, 
4 O'M. & H., 71), abstracted at page 93 in Fraser's book on the ' Law of 
Elections ' aptly expresses the qualification and the reason for it : 

' If one saw that bribery was so rife that there could be no further 
^ election held in the place, then I should say the election would be 
^ avoided, subject oiffy to this, that it would be obviously unfair to avoid 
' the election, if one found that the bribery which had been committed 
‘ had not been in favour of the persons who had been elected. There 
^ must be that qualification always, — ^for it would be impossible for a 
^ person who had been fairly elected to be unseated merely because his 
^ opponents had been largely guilty of bribery.' 

“ Having regard to the way in which the rules have been worded and 
the difficulties in their interpretation which we have above referred to, 
we see no reason why in iuterpreting them we should not be guided by 
the consideration underlying the above observation of the learned Judge* 
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It may be that, if a candidate by himself or by his agents resorted 
to corrupt practices with a view to help a friend of his, he may thereby 
incur certain penalties under the criminal law of the country, or he may 
even run the risk of being disqualified for the future, if he should be 
found guilty of such offences ; but it would not necessarily follow that 
the punishment should also include the invalidation of his own election. 
In this connection, we put to the petitioner’s learned Counsel the illustra- 
tion of a candidate for one ward in a municipality helping a friend of his 
by eorfupt practices to win a contemporaneous election for another 
ward. He seemed prepared to concede that the election of the former 
candidate for his own ward will i^ot be vitiated by the corrupt practices 
committed by him in the other ward. But he maintained that in the 
present case where the election has been made according to the principle 
of proportional representation by means of the single transferable vote, 
the election of all the candidates must be dealt with as a whole, and that 
we cannot separate the return of the respondent as unaffected by the 
corrupt practices alleged. If this argument is pursued to its logical 
limits, the petitioner will be in this difficulty, that he is not now in a 
position to have the election of the other candidates returned at the 
same time set aside, either because h§ is out of time to do so or because 
he is not able to connect those candidates with the alleged corrupt 
practices. We do not therefore feel much impressed by the argument 
based upon the fact that the election of the several candidates should 
be dealt with as a whole and the case of the respondent should not be 
separated ffom that of the others. Looking at the matter from the 
point of view of the voters’ intention, it will be anomalous if we are to 
hold that, even on the hypothesis that the respondent has improperly 
marked preferences in favour of the other candidates, they are nevertheless 
entitled to retain their seats, but that the respondent himself for whom 
all the electors intended to give their votes should be unseated. We 
are not satisfied that such a result was contemplated, or is warranted 
by the rules. In this view, we have the honour to report that the respon- 
dent has been duly elected and we accordingly recommend that the 
petition may be dismissed. 

‘*As regards costs of the enquiry, we recommend that a sum of 
Rs. 1,000 be paid by the petitioner to the respondent,” 



CASE No. LXIII 

Madras Indian Christians (South-West Districts) 

1921 

(Madras Legislative Cotjkoil.) 

John P. Siqtteiba ajstd others . . . . Petitioners, 

versus 


Rai Sahib E. C. M. Mascarbehas 


Respondent. 



Petition dismissed for non-appearance of petitioners in part-heard 
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Charges of undue influence were made in the petition against the 
respondent by misrepresentations and threats. It was alleged that the 
voters were induced to record their votes in favour of the respondent by 
misrepresentations and threats. It was also alleged in the petition that 
Dr. Fernandes, the vice-chairman of the Mangalore municipality and the 
chief medical authority of Father Muller’s hospital, espoused the cause of 
the respondent, and by taking improper advantage of his being the chief 
medical officer of the said hospital put undue pressure on the electors to 
record their votes for the respondent, and employed several of the staff 
of the hospital to similarly influence the electors to vote for 
Mr. Mascarenhas. 

It was also alleged in the petition that the electors were misled by 
false and malicious statements contained in the publications printed and 
pubKshed with the connivance of the respondent. 

Charges of bribery were made against the respondent and his agents. 
The latter were also charged with having committed other infringements 
of the rules and the petitioners prayed that, in the circumstances, the 
election of Mr. Mascarenhas might be set aside. 

On the 14th April, 1921 the Commissioners sat at Madras and passed 
an order directing the petitioners to file full particulars in regard to the 
various charges made in the petition, and by the same order the trial 
was fixed to take place on 2nd May, 1921 and on the suggestion of the 
petitioners and the respondent, the Commissioners directed the enquiry 
to be held at Ootacamund, as it was stated that the witnesses would find 
it convenient to be examined there. 

The petitioners filed particulars in accordance with the order, and 
specified, inter alia, various alleged instances of bribery and undue 
influence. 

On behalf of the petitioners, Mr. A. J. Lobo was examined at some 
length. We may point out that Mr. Lobo stated in his examination-in- 
chief that he could not speak to any of the matters or incidents alleged 
in the petition of his own personal knowledge, and that he was accordingly 
not able to substantiate any of the charges made m the petition. 

After Mr. Lobo’s^examination-in-chief was finished, Mr. Varada Rao 
represented to us that a large body of the Roman Catholic community 
^was anxious to withdraw the petition with a view to avoid further bitter- 
ness being engendered and applied for an adjournment, stating that with 
the consent of the petitioners who were then not represented before us 
he would make an application for the withdrawal of the petition. He 
also represented to us that if it should become necessary to proceed 
with the petition the enquiry might be held at Madras. Mr. Varada 
Rao stated that he had no other witnesses whom he could then examine 
at Ootacamund. 
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We adjourned the enquiry to the 9th May, 1921 and fixed Madras 
as the place where further enquiry would be held. 

On the 9th May the petition was taken up at Madras and Mr. Varada 
Bao stated that he was not in a position to proceed with the petition. 
Mr, A. J. Lobo did not appear for being cross-examined. The petitioners 
for whom Mr. Varada Rao did not appear were called in court and were 
absent. We thereupon dismissed the petition and directed the petitioners 
ter pay the costs of the respondent, to be taxed by the Registrar of the 
Election Court on the scale obtaining on the Original Side of the High 
Court of Judicature at Madras. The Advocate- General apphed for his 
costs and as in our opinion there was no reason to direct any of the 
parties to pay his costs, we disallowed his application. 

Having concluded the enquiry, we report to His Excellency the 
Governor of Madras that Rai Sahib, E. C. M. Mascarenhas, the candidate 
returned for the Indian Christian constituency of the south-western 
group of districts of the Madras Presidency to the Madras Legislative 
Council, has been duly elected and that no corrupt practice has been 
proved to have been committed by the candidate returned, or any of his 
agent or any otTier person whatsoever. 



CASE No. LXIV 

Madras North (M.) 1935 

(Indian Legisla'iive Assembly.) 

Abdul Lattp Sahib Fahookhi 

versus 


Petitioner^ 


Umrausha 


. . BesjpondenL 



Irregularity in despatch^ of polling boxes or mistakes of voters in 
placing ballot-papers in wrong box did not affect the result of the election. 

An election petition should not be presented before the returned 
candidate has made a return of his election expenses. 
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These were four candidates for election in 1934, for the North 
Madras Muhammadan constituency. The constituency contains twelve 
districts, and there are 587 polling stations in it. With two of the 
candidates we are not concerned. They polled comparatively few 
votes and are not parties to this petition. But there was a verj’ close 
contest between the first two candidates. Mr. Umralisha (the respon- 
dent) was declared duly elected by the Collector of Guntur, wlyo was 
returning of&cer for this constituency. He received 630 votes as against 
625 east for Mr. Abdul Latif Sahib Farookhi, the petitioner. 

The election took place on November 10th, 1934 and the ballot- 
papers were counted on November 21st. There were 70 ballot-papers 
which were declared invalid by the returning officer as against 1,842 
valid ballot-papers. The 70 invalid votes were made up as follows : — 

{a) twelve were rejected because the polling officer had not 
initialled them ; 

(6) fourteen were rejected for other reasons ; 

(c) forty-four were rejected because they were. Hindu ballot- 
papers and related to a non-Muhammadan constituency. 

More must be said about these* 44 nom-Muhammadan votes. The 
election for the non-Muhammadan constituencies took place on the 
same day (November 10th) and the same poUing stations were used. The 
returning officer for one of the non-Muhammadan constituencies was the 
Collector of Cuddapah, while as stated above the Collector of Guntur 
was the returning officer for the North Madras Muhammadan consti- 
tuency. A mistake occurred in coimection with the ballot-boxes from 
Lepakshi polling station, which is in the Anantapur district. The 
box containing non-Muhammadan votes (37 in number) was by mistake 
sent to the Collector of Guntur, while that containing the Muhammadan 
votes (there was only one vote in it) was sent to the Collector of 
Cuddapah. 

The Collector of Guntur failed to notice that the wrong ballot-box 
had been sent to him. He opened the box which he received from 
Lepakshi on November 21st and found 37 ballot-papers therem. Having 
made a note of this fast, he added these ballot-papers without evaTn^ning 
them to the ballot-papers taken from other boxes. 

The Collector of Cuddapah, however, did notice that the box received 
by him -from Lepakshi was intended for the Collector of Guntur. He 
sent it to the Collector of Guntur with a covering letter (exhibit A) 
which, however, was not seen by the latter officer until the following 

morning, when the counting of votes was over and the result had been 
declared. 

The 37 non-Muhammadan votes in the Lepakshi ballot-box opened 
by the Collector of Guntur were rejected as invalid. They were, however,. 
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subsequently picked out and sent back to the Collector of Cuddapah. 
The ballot-box from Lepakshi relating to the North Madras 
(Muhammadan) constituency forwarded by the Collector of Cuddapah 
was after notice to the candidates opened by the Collector of Guntur. 
The respondent (Mr. Umralisha) who had already been declared elected 
objected to its being opened and the votes therein counted, but the peti- 
tioner who had been unsuccessful in the election did not object to that 
course^ On being opened, the box was found to contain one vote only, 
cast neither for the petitioner nor for the respondent. 

This mistake therefore did not in the least affect the result of the 
election. Nevertheless this mis'^ake coupled with the closeness of the 
voting induced the petitioner to file this election petition. The petitioner 
attributes the mistake to errors in procedure committed by the returning 
officer (Collector of Guntur) and suggests that his erroneous procedure 
may have led to similar mistakes which were not detected. In particular, 
the suggestion as developed is that the seven other non-Muhammadan 
votes rejected by the Collector of Guntur may have come to him in 
ballot-boxes which ought to have gone to the Collector of Cuddapah, and 
some Muhammadan ballot-boxes may have been received and opened 
by the Collector of Cuddapah and fhe ballot-papers rejected by him on 
the score that they did not relate to his constituency. This suggestion 
has been met by Mr. Strathie, the Collector of Guntur, who was examined 
as a witness by the petitioner. All these seven non-Muhammadan baUot- 
papers found among the Muhammadan ballot-papers can be accounted 
for. One came from Razole in East Godavari, one from Bezwada, two 
from Bellary municipality, one from Ponnamunda in East Godavari and 
two from Timmacherla in Anantapur. In the case of five of them the 
polling officer has actually made a note on form VI that a non- 
Muhammadan voter had put his paper in the wrong box. That was the 
voter’s mistake. 

To sum up. The 44 rejected non-Muhammadan votes have aU been 
duly accounted for. Thirty-seven of them were received in a box from 
Lepakshi which was mis-sent to the Collector of Guntur and 7 found their 
way into Muhammadan ballot-boxes in various polling stations owing to 
mistakes committed by the voters themselves." There is therefore 
absolutely no foundation for the petitioner’s suggestion that in addition to 
the Lepakshi boxes other ballot-boxes went to the wrong destination and"' 
the mistakes were not discovered. 

A word must be said about the petitioner’s allegation that a wrong 
procedure was followed. He is under the impression that ballot-boxes 
should not be opened and ballot-papers should not be counted tmtil 
form VI has been received from every polling station. That is his 
interpretation of regulation 48. But we consider that the main object of 
this regulation is to ensure that aU ballot-papers entrusted to polling 
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officers are duly accounted for by them. The regulation, in other words, 
is intended as a check on polling officers and not primarily as a check 
on the returning officer or on his counting of votes. 

We desire to draw attention to the fact that this petition was filed 
in haste and prematurely. It was presented before the returned candi- 
date had made a return of his election expenses, — ^which is contrary to 
rule 32 of the Legislative Assembly electoral rules — vide paragraph 21 
of the petition. ^ 

The grounds on which an election may be declared void ar^ given 
in rule 44 of the electoral rules. But in this petition there is no allega- 
tion of any corrupt practice, and no suggestion of undue influence or 
bribery. The petition can only be deemed to be based on an allegation 
that the election has been materially affected by non-compliance with the 
electoral rules and regulations. We are unable to find that there has 
been in fact any such non-compliance with the electoral rules and regula- 
tions, and we are satisfied further that the election has not been materially 
affected by the counting of votes before form VI had been received from 
aU polling stations by the returning officer. 

We find that Mr. Umralisha, the returned candidate and the 
respondent before us, has been duly elected. We recommend that the 
costs of the respondent be borne by the petJtioner and we assess the costs 
at Rs. 500. 


32 




CASE No. LXV 

Madura and Trichinopali cum Srirangam 
(M.U.) 1924 

(Madeas LegisiAtive Cotooil.) 


V. S. Mtthamiaad Ibeahem • * . , Petitioner, 


versus 


1. Abbas Axi Khan Sahib 

2. A. F. Sayid Ibeahim 


BespoTidents, 



Recount allowed. Counterfoils should not be attached to the 
ballot-papers as leading to the identification of the voter and impairing 
the secrecy of the ballot. Ballot-papers bearing the thumb-impressions 
of voters should be rejected. 

A general scrutiny to discover personation will only be granted 
when name of the person alleged to have voted twice is given. 

Irregularities in procedure by the returning ofdcer pointed out. 
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The chief grounds in this petition for setting aside the election of 
the first respondent are irregularities in the taking of votes at the polling 
stations, and irregularities in counting them afterwards. We shall deal 
in turn with these grounds on which the petitioner relies before us. 

2. The election return showed 492 votes for the first respondent 
and 480 for the petitioner. We held a general recount which showed 
493 for the first respondent and 480 for the petitioner. There are two 
votes admitted to have been cast in the names of persons who are really 
dead, corresponding to voters nos. 185 and 189. One of these so cast was 
for the petitioner and one for the first respondent. These must be struck 
out. This leaves 492 votes for the first respondent and 479 for the 
petitioner, 

3. The first objection taken by the petitioner is that several votes 
were disallowed to him because the counterfoils of the ballot-papers were 
not detached from them. The returning officer does not seem to have 
proceeded on any principle in this matter. We find some ballot-papers 
with counterfoils attached, counted as valid and others rejected as invalid. 
The reason for the rejection was, we presume, that the voter could be 
identified from the counterfoil attached to his ballot-paper since regulation 
47 of the Madras electoral regulations says that the ballot-paper shall 
be rejected if it bears any mark by which the elector can be identified. 
What the ballot-paper is, is not as clearly set out in these rules as it might 
be ; for example in regulation 21(1) it is laid down that the ballot- 
paper ’’ shall be in form III, which comprises both the counterfoil, while 
in clause (2) of the same rule, at the beginning “ ballot-paper is used 
to include counterfoil, while at the end counterfoil ” is distinguished 
from the “ baUot-paper ” ? But regulation 47 itself makes it quite clear 
that “ ballot-paper ” as used in that regulation does not include the 
counterfoil ; because, otherwise, since the counterfoil should, under 
regulation 22, always contain the name and number of the elector by 
which he can be identified, the rule would be uninteUigibl© if ‘‘ baUot- 
paper’’ included counterfoil”. What we have to see is whether 
on the wording of regulation 47 there is on these ballot-papers, that 
is the outer-foils, any mark by which the elector could be identified ? 

•And we find none. We cannot proceed in deciding a matter of this 
kind on any general theory as to what the regulations are designed to 
efiect in order to ensure the secrecy of the ballot. Government has set 
down by regulations the limit within which such secrecy is to be 
preserved and the method by which it is to be preserved. What we 
have to decide is whether or npt these regulations have been broken ? 
We find that in these cases there is no breach of the regulation. Woodward 
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vs, Sarsons,^ X. Common Pleas, 733, it was held that voting papers 
put into ballot-boxes wrapped up in declarations of inability to write 
by which obviously the voters might have been identified, were not invalid. 
We hold therefore that these votes were perfectly valid. They are ten 
in number and are all in favour of the petitioner. This brings his figure 
up to 489 

We have admitted for first respondent one certified vote, serial 
no 2387, and one other vote, serial no. 1836, included in the rejected 
bundle Tor no sufficient reason that we can see. The word rejected ’’ 
does not even appear on this latter vote. It may have been rejected 
because of a wav37- scratchy line on it. But the cross is clearly opposite 
the first respondent’s name. This brings the figures to 494 for the first 
respondent, and 489 for the petitioner. 

There were nine tendered votes Only seven tendered ballot- 
papers were forthcoming. But all the tendered counterfoils are here. 
The petitioner claims three of these nine in his favour as being the valid 
votes given by the real voters. The first respondent claims that two 
others tendered for the second respondent are the real votes, and that the 
corresponding accepted votes for the petitioner are not valid. In regard 
to these tendered votes generally, we hold that when a party claims that 
a tendered vote should be substituted for an accepted vote it lies heavily 
on him to prove his contention, and that the evidence must be enough to 
satisfy the court that a real error has been committed. 

As regards tendered votes bearing serial nos. 2550, 2487 and 2500 no 
evidence has been given to show that the accepted votes were not valid 
votes. Nos. 2487 and 2500 are the two tendered votes, for which the 
outer-foils are missing, the accepted votes being for the first respondent 
and the petitioner, respectively. The petitioner cannot claim that 2487 
should be counted for him, since he has claimed only three out of the 
nine tendered votes, and these three are serial nos. 2546, 2548, and 2549. 
The accepted votes t corresponding to 2550, 2487 and 2500 must therefore 
stand. On the principle enunciated above, we consider that tendered 
serial nos. 2246 and 2549, on which the petitioner’s witnesses 3, 4, 7 
and 8 gave evidence, unrebutted by any evidence on the respondent’s 
side, should be counted for the petitioner. As the accepted votes corres- 
ponding to these were cast for the second respondent this involves no 
deduction from the total vote for the first respondent. As regards 2521 ^ 
on the other hand we consider on the same principle on the evidence of 
P.W. 1 that the accepted vote should be struck out. It was cast for 
petitioner. The evidence as regards the other tendered votes 2501, 
2548 and 2547 is not sufhcient in our view to justify the invalidation of 


1 See appendix II, page 731, 
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the votes already accepted. On the whole then the petitioner gets an 
addition of two tendered votes, less one accepted vote struck out. This 
brings the figures to 494 for the first respondent and 490 for the 
petitioner. 

The next point is that the thumb-impressions of two illiterate voters 
who voted for petitioner were taken on their ballot-papers, the outer- 
foils. These were rejected by the returning officer, and not counted. 
The evidence of P.Ws. 1 and 2 shows that the taking of the thumb- 
impressions was most probably at the instance of the polling •officers, 
P.Ws. 1 and 2, who appear to have been not sufficiently acquainted with 
the regulations. One of them P.W. 2 even went so far as to take a vote 
outside the polling booth altogether. We cannot say that these impres- 
sions are not marks by which the voters can be identified. The ease or 
difficulty with which such identification may be made is not in our opinion 
a factor for consideration. Under rule 47 these votes were rightly 
rejected. If the result of the election were going to be affected by the 
taking of these thumb-impressions we should have had to set aside the 
election. But even allowing these votes in favour of the petitioner it 
would stiU leave him in a minority of two. The result bf the election is 
therefore not materially affected by such irregularities. 

As regards the allegation that certain polling agents may have voted 
twice, once in their own ward, and once in the ward where their certificates 
allowed them to vote, we regard the allegation as too vague to justify a 
general scrutiny in order to see whether there is any substance in the 
allegation. If the petitioner was relying on any definite information 
he ought at least to have known and mentioned the name of the agents 
who so voted twice, and thus laid a definite foundation for a general 
scrutiny. 

The net result is that the election of the first respondent is sustained 
and the petition is dismissed. 

We have carefully considered the question of costs, and we are 
impressed by the fact that the petitioner has not made any charges 
which he has failed in a large measure to substantiate, and in view of the 
proved irregularities in the conduct of the election we are not able to say 
that it was not in the public interest that this petition should have been 
advanced and heard. We are also impressed with the exceedingly small 
difference that there is in the number of valid votes cast for the petitioner 
and for the first respondent. In these circumstances we consider it 
proper to direct that each party shall pay his own costs. 

In conclusion we must point out that the returning officer has failed 
in his duty in four points i — 

(1) He has not written the word rejected ” on any of the 
rejected baUot-papers, as he was bound to do under 
regulation 46(c). 
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(2) He has not forwarded two of the outer- foils of tendered votes, 

and apparently has lost them. 

(3) He has for no reason rejected some baUot-papers with counter- 

foils attached, whUe admitting others also with counterfoils 

attached. 

(4) The counting of votes was inaccurate, as we have demonstrated 

by recounting. 

" It must also be noted that some of the polhng officers were not 
sufficieiffcly instructed in the rules as is evident from their taking of thumb- 
impressions as noted above, and from the omission in many cases to 
detach the counterfoils from the baUot-papers. 



CASE No. LXVI 

Magwe West, 1926 

(BrnsMA Lsgislathte! Coukoil.) 

Me. Oassim Mahomed Shett • . . . Petitioner, 

versus 


UBaU 



Owing to keen interest ^taken '"in the election a large number of 
electors were unable to record their Totes. 

Held, that the election was not a proper election. The successful 
candidate was unseated. 
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At a Burma Legislative Council election held on the 17th of 
November, 1925 in connection with the Magwe West constituency, the 


four candidates obtained votes as follows : — 

(1) U Ba U (the successful candidate) . . . . 4,614 

(2) U Po Yiek . . . . . . . 4,194 

(3) Mr. C. M. Surty . . . . . . 2,824 

(4) U Chit . . . . . . . 190 ' 


Evidence more formidable in bulk than in reliability has been 
produced to show that there was organized obstruction on the part of 
the supporters of U Ba U, the suggestion being that these disturbances 
were led by persons, who to all intents and purposes were agents of 
U Ba U and that these disturbances were tacitly acquiesced in by U Ba 
U himself. 

That both at Twingone and Letmagone, there was a steady struggle 
for position between the Indian voters — ^who might be reasonably supposed 
to be mainly supporters of Mr. Surty — and the Burmese voters — ^who 
would for the most part vote for U Ba U — is beyond doubt. At both 
polling stations, the Burmans although in the minority at the com- 
mencement succeeded in posting themselves close to the polling booth 
entrance, and effectively prevented the majority of the Indian voters 
in the early part of the day from obtaining admission to the polling booth, 
while violence akin to rioting on the part of the Burmans caused about 
mid-day voting at Letmagone to cease for a time. In view of the slowness 
with which voting was proceeding owing to the difficulty of tracing names 
and taking into consideration the natural vivacity of the Burman 
character, this behaviour is not conclusive proof of anything beyond 
communal rivalry— and a desire that the persons nearest the booth 
should be given preference. There is a suggestion that U Ba U’s 
supporters wearing the green favours which distinguished his agents and 
leading workers were active in thrusting down from the booth sundry 
Indian voters, but the evidence of the officers in charge of the police 
shows that there was great confusion at both places, and it is possible 
that the action of some of these individuals may have been misinterpreted. 
It is furthermore highly probable that they did show some preference as 
between the Burmese and the Indian voters when endeavouring to clear 
the crowds from the booth. It is significant, however, that no com- 
plaint against the agents on the score of overzealousness or partiality 
was made to either presiding officer, although there were continual com- 
plaints that the Burmese voters were jostling the Indian voters. None 
of the officers whose duty it was to maintam order such as the Assistant 
Superintendent of Police and the Sub-Divisional Officer appear to have 
noticed any of the agents taking part in the disturbances. Indeed there 
is evidence that they endeavoured to pacify the crowds. While, therefore. 
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we believe that there was an attempt on the part of the Burman supporters 
of U Ba U to prevent Indians from getting into the polling booths, we 
do not consider that there is sufficient evidence to prove that the dis- 
turbances had the sanction direct or indirect of U Ba U or his recognized 
agents. No disqualification can, therefore, on this ground attach to U 
Ba U. The origin of the disturbances would appear to be the inadequacy 
of the electoral machinery and consequent delay which taxed the patience 
both of Indian and Burman voters. 

Arrangements had originalh^ been made to provide 19 polling booths, 
but the number was raised to 25 on representations by U Ba U. 
Mr. Esoof, the election agent for Mr. Surty, who, on the 23rd October, 
1925, had written to the Deputy Commissioner that there Tvouid pro- 
bably be language difficulties telegraphed to the Deputy Commissioner 
on the 4th November that as additional stations had been allotted to 
the other candidates, his candidate should be allowed three more stations, 
as he calculated that each polling booth could dispose of only 600 voters 
in a day. In evidence he explained that he intended these additional 
booths to be allotted to Indians only. It was unfortunate that time 
did not permit of the opening of additional booths since the event proved 
that the number of polling booths provided was utterly inadequate. 
The responsible authorities appear to have completely underestimated 
the interest which was being taken in the contest, although the evidence 
of the candidates themselves and of Captain Hall, Assistant Superinten- 
dent of Police, renders it evident that the general public anticipated a 
keen contest. The authorities were doubtless misled by their experience 
of the previous election in which out of a total electorate of nearly 60,000, 
only 2,271 went to the poll throughout the whole constituency. 

That Mr. Esoof’s estimate of the speed at which voting could be 
conducted in the areas in which there was active rivalry between the 
various candidates was not unreasonable is borne out by the figures for 
stations at which there were no disturbances. At Berne 554 voters out 
of a total electorate of 2,814 had succeeded in recording their votes before 
the polling was closed ; at the township officer's office at Yenangyaung 
538 voted and at Nyaunghla 885 votes were recorded ; at Twingone 
where alternate voting had been introduced early in the day 642 voters 
voted. We think that it would be unsafe to anticipate an average 
disposal of over 800 voters a day at any booth, even assuming that the 
electoral rolls were reasonably accurate. It is true that at Nyaungbinywa 
1,700 voted out of a total electorate of 4,185 voters, but it is noticeable 
that 1,616 of these voted for U Po Yiek. No evidence is before the 
Commissioners as to how the election at Nyaungbinywa was conducted, 
but it may be assumed that few, if any, objections were raised. At 
Magwe 1,038 out of a total of 4,625 voted ; here again it may be pre- 
sumed that there was practically no opposition t It may be noted that a 
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breakdown at this last station was narrowly avoided since only 1,100 
tokens had been provided. 

It is indisputable that the candidates expected the main electoral 
battle to be fought out in the oiL-field areas. Both U Ba U and Mr. Surty 
had been active in their canvass and special facilities had been afforded by 
the oil companies to enable their employees to go to the poU. 

Apart from any evidence therefore it would prima facie be a matter 
for comment that out of 18,325 voters in the oil-field areas of Chauk, 
Berne, Twingone, Letmagone and Nyaunghla only 3,181 sueceg)ded in 
voting. These figures are aU the more remarkable when it is considered 
that at the Yenangyaung township officer’s booth more than 50 per 
cent, of the total electorate voted, while Shwekyanggon Zayat ])olied 
nearly 60 per cent. 

It is established, however, even by the evidence for the respondent, 
that at Twingone, Letmagone and Berne, several hundred people had not 
succeeded in voting when the booths closed. The Sub-Divisional 
Officer, U Chit Khaing, estimated that at the close of the poll at Twingone 
some 300 people had not voted and considered that at Letmagone the 
crowd — presumably voters — ^throughout the day averaged a thousand. 
Mr. Jellicoe who presided at Berne, ^stated that in the evening there was 
still a large number of voters who had not-liad an opportunity of voting, 
while his assistant estimated this number at between 200 and 300. It 
is alleged by petitioner that large numbers of Indian voters disgusted 
at the delays and the disturbances which were going on both at Twingone 
and Letmagone returned to the oil-fields without voting. These allega- 
tions are confirmed by admissions of witnesses for the respondent that the 
Indians were in a considerable majority at the beginning of the polling. 
The returns for Letmagone show that only a hundred and seventy voters 
voted, the total electorate for Letmagone being 3,633. The evidence 
both of the Sub-Divisional Officer and the presiding officer at Letmagone 
shows that all day long disturbances were going on, and that there was 
inordinate delay owing to the inaccuracy of the electoral rolls and the 
consequent difficulty of tracing voters. Letmagone, therefore, appears 
to have been virtually disfranchised since all but a negligible proportion 
of voters were denied the opportunity of voting. At Twingone, where 
after trouble had arisen between Indians and Burmans, a system of 
alternate voting, one Indian and then one Burman, had been adopted, 
some hxmdreds of voters must have gone away during the day or been 
turned away at the close of the voting, since out of a total electorate of 
4,597 only 646 succeeded in voting. The presiding officers themselves 
are of opinion that even had there been no disturbances it would have 
been impossible to cope in the course of the day with the stream of voters. 

It may be pointed out, moreover, that the system of alternate voting 

although (under the particular circumstances) probably the only 
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workable system — ^is by no means ideal since it militates against whatever 
party happens at any time to be in the majority. This evidently struck 
the imagination of the Burman voters at Letmagone where the polling 
booths had to be closed half an hour before the specified time, while an 
infuriated mob outside howled that they had not been allowed to vote 
and that there had been unfair discrimination in favour of the Indians. 
At Bene, the staff was insufficient to enable all voters to record their 
votes before the close of the poll, wliile in addition supervision was so 
inadequate that although the presiding officer’s check showed 554 voters 
as having voted, 624 tokens were found in the ballot-boxes, a discre- 
pancy which suggests that tokens may have been issued in appreciable 
quantities to unauthorized persons. 

Under the circumstances, we are constrained to hold that the Magwe 
West election was not an election in the proper sense of the word, since 
a large proportion of the electorate was prevented from exercising its 
rights of suffrage. We are of opinion, therefore, approving the principles 
adopted in the Bulandshahr (East) case (see page 221) that under 
section 44(c) of the Burma electoral rules, the election is void, and that 
under the circumstances Mr. Surty’s claim to be declared elected cannot 
be entertained. 



CASE No. LXVII 

Mandalay Town, 1933 

(Bttema Legislative CotnsroiL.) 
XJ Ba U and Abdel Bazak 

verstts 

U Ba Shwe 

U Maeng Maetstg Gyi . . 

U Ba Tha5i 


• • Petitioners, 


. . ^Eespondents^ 



Interference with the voter must be with the connivance of candidate 
or by an agent in order to af oid the election. 

Misrepresentation does not in itself of necessity constitute undue 
influence. 
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U Ba U and Abdtjl Bazak, unsuccessful candidates for the Mandalay 
Urban General constituency at the election of members of the Burma 
Legislative Council held on the 9th November, 1932 at Mandalay, have 
filed separate petitions praying that the election of the three returned 
candidates U Ba Shwe, U Maung Maung Gyi and U Ba Than may be 
declared void on the ground of corrupt practices : and that the petitioners 
themselves may be declared diily elected. 

i 

The allegations in each petition follow similar lines, and the two 
petitions have by consent been heard together. 

The petitions set forth a number of instances of corrupt practices 
and undue influence in various forms, but no evidence has been fortli- 
coming to substantiate the majority of the specific allegations. 

The only direct case of undue influence of which any evidence is 
available is that of Maung Lwin, liquidation clerk, and his brother Maung 
Kin who called a meeting in support of the separationist candidates at 
the Mondaing zayat on October 23rd last in consequence of which an 
anonymous letter was sent threatening to burn down *the zayat (and 
according to Maung Lwin, the headiQian’s house) unless an apology was 
tendered . The letter was unfortunately torn up and though the fragments 
were pieced together by the police they were not forthcoming. A meeting 
was held at which Maung Lwin tendered a public apology, which was 
posted in writing at the zayat^ and also published in the Burma Patriot 
of October 31st. 

Before the meeting the house of Maung Lwin was stoned and he 
had to take refuge elsewhere. From the evidence of Maung Lwin and 
the ward headman alone this would appear to have been a glaring case 
of undue influence, but it is not established that the interference with 
the rights of Maung L^vin and his brother was by agents of the first three 
respondents or with their connivance. 

The facts would therefore come within the purview of paragraph 1 
of part II of schedule IV to the electoral rules and not within part I. 

It appears, moreover, from the evidence of the investigating ofi&cer 
Teik-Tin-U that the ^forefront of the offending of Maung L'win and 
Maung Kin, was that they held the meeting without first obtaining per- 
«nission of the elders of the quarter. The result is to mitigate con- 
siderably the seriousness of this instance of undue influence by supporters 
of the returned candidates. 

There was also some evidence to show that cardboard notices were 
affixed to the houses of anti-separationists to indicate that they had 
agreed to follow the advice of the clerical party. On the face of it this 
savours of undue influence, but Maung Kyaw the only witness, who 
had such a signboard at his house, stated that he worked for the 
33 
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anti-separationists because he preferred it and made no allegation of undue 
influence by clerics. 

Another witness Mating Pye stated that house-otvners dare not 
remove such notices through fear of the clerical party, but he also deposed 
that such notices were affixed to the houses of separationists and anti- 
separationists indiscriminately. 

On the evidence it is impossible to hold that the fixing of these 
placards denoted more than that the persons in whose houses they were 
posted were followers of the anti-separationist clerical party, or the 
separationist clerical party as the case may be. 

It is common ground that a very large majority of the clerical 
party, who took an active part in politics, were anti-separationists, and 
it should be observed that the petitioners are in favour of separation 
from India, whilst the successful candidates were all anti-separationists. 

On behalf of petitioners a large number of leaflets printed and 
distributed by the anti-separationist party were put in as evidence and 
great stress has been laid upon these. 

It has been argued before us that the publication of the misrepre- 
sentations, which these leaflets cpntain, in itself amounts to undue 
influence, and that in view of the wide dissemination of this literature 
the election should be held not to have been a free one. We find our- 
selves quite unable to accept this contention. 

No doubt these leaflets contain a considerable amount of misrepre- 
sentation, but misrepresentation does not in itself of necessity con- 
stitute undue influence. 

The leaflets are intended to give a melancholy picture of the lot of 
Burma, if separated from India, and suggest amongst other evils that 
Buddhism will faU on evil days : but it is also true that separationist 
literature drew a harrowing portrait of the dire state to which Burma 
would be reduced if it remained an appanage of India, though perhaps 
there are less misrepresentations in detail in the leaflets filed by 
respondents. 

In the absence of any evidence to show that the literature circulated 
by supporters of the anti-separationist candidate^ in any way affected 
the result of the election we are unable to hold that such literature per se 
has exceeded the legitimate limits of political propaganda to such a^ 
extent as to constitute undue influence on any considerable scale.^ There 
is no evidence to show that voters assessed the propaganda at other than 
its due value. 

Whilst there is no doubt that the anti-separationist faction of the 
clericalparty used their utmost influence on behalf of the candidates, who 
were returned, there is no evidence that they induced or attempted to 
induce voters to believe that they, or any person in whom they were 
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interested would be rendered an object of Divine displeasure or spiritual 
censure. 

There is some evidence of monks administering oaths and the five 
precepts to voters before and at the time of the elections, but there is no 
evidence that the oaths were in any w^ay illegal. To administer the 
five precepts to a Buddhist is not a matter for adverse criticism, and the 
only specimen of oath in evidence, exhibit K filed by Kazak, is wholly 
unobjectionable. It transpires from the document in question that 
the respondents U Maung Maung Gyi, U Ba Shwe and U Ba Than together 
with another candidate U Tun Min undertook to swear to act unitedly 
and harmoniously, and, in future, without regard for their lives to act 
justly for the welfare and advancement of their country and religion. 

If the oath alleged to have been administered to voters were of this 
nature, it certainly cannot be classified as undue influence. 

On the issues we find that it has not been proved that the election 
was not a free one by reason of the large number of cases in which undue 
influence within the meaning of either part I or part II of schedule IV 
has been exercised or committed. • 

We find that it is not proved that the election of the returned 
candidates was procured or induced, or the result of the election been 
materially affected by corrupt practices, and that there is no evidence 
that any of the corrupt practices specified in part I of schedule IV have 
been committed. 

We find that the election of the returned candidates U Ba Shwe, 
U Maung Maung Gyi and U Ba Than is not void, and we report accord- 
ingly, having regard to the provisions of rule 44, that the returned 
candidates have been duly elected. 

We assess the total costs of the first three respondents at Rs. 850 and 
we recommend that they be paid by the petitioners in equal shares to 
the respondents U Ba Shwe, U Maung Maung Gyi and U Ba Than, 
collectively through their advocate Mr. Johannes. 




CASE No. LXVIII 

Muzaffarnagar (M.R.) 1924 

(United Pbovinces Legislative Council.) 


Nawabzada Mithambiad Aijaz Ali Khan . . Petitioner, 

versus 


Khan Bahadur Kunwar Inayat Ali Khan . . Bespondent, 



Personation proved, both with ar^d without connivance of respondent. 

r 

Undue influence by spiritual intimidation proved, without conni- 
vance of respondent. 

Election declared void. 
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The first act alleged by the petitioner is that Mir Edian, son of 
Allah Bakhsh, deceased, was personated by his brother Chhajju who 
was not entitled to vote, not being on the electoral roll of Kharar polling 
circle. In his written statement the respondent denies that any persona- 
tion was committed, and further denies that he or his agents had any- 
thing to do with the identification of voters, and urges that he cannot 
be held responsible for anything which was not done by or with the 
connivance of himself or his agents. 

It is proved that Mir Khan of Jogia Khera was a voter entered at 
no. 11 in the electoral roll and that he died on the 22nd of August, 1923 
leaving a brother Chhajju who is not recorded as an elector. At the 
date of the election the name of Mir Khan had not been expunged from 
the electoral roll, probably because the supplementary roll for the 1923 
election was prepared before his death. It is printed in Urdu as Munir 
Khan but it appears that Munir Khan in the electoral roll is a mistake 
for Mir Khan. It is to be noted that the letter n ” in Munir has been 
crossed out in the electoral roll used by the polling officerj and there is 
no reason for thinking that this was not done at the time* of the poll. 

According to the patwari of th% village the name Chhajju is an alias 
for Munir Khan. At the poll he says he^ identified not Mir Khan but 
Munir Khan alias Chhajju. 

We do not believe the patwari’s statement that Munir Khan is an 
alias for Chhajju. If it were so, one would expect this name to appear 
in the village papers, but admittedly this is not the case. In our opinion 
the patwari had been tampered with, and we allowed him to be cross- 
examined by the petitioner as a hostile witness. 

The signature slip which is signed by the patwari, clearly gives the 
name of the voter as Mir Khan and not Munir Khan. If the person who 
obtained this signature slip and who voted as voter no. 11 was acting in 
good faith, why did he not vote in the name of Munir Khan, which 
according to the patwari, was his name and which also appears in the 
electoral roU ? The fact that he proceeded under the name of Mir Khan 
shows that he intended to personate the deceased voter. If this person 
was Chhajju, as stated by the patwari, he had no right to vote as he was 
not entered in the electoral roll. He voted for the respondent who has 
a share in village Fatehpur which is in the circle of the patwari of Jogia 
Khera. It was incumbent on the respondent to show that the person 
who voted possessed a vote. This duty he has not discharged, Chhajju 

was summoned by the petitioner, but was not examined by either 
party. 

We hold that personation has been proved and that the respondent 
has fafied to rebut the petitioner's evidence on this point. As it is not 
proved that the respondent or his agent connived at the personation. 
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we find that this case falls under schedule V, part II, rule 2 of the electoral 
rules. ^ 

The second charge of personation is that Nabi Bakhsh, son of Kallu 
and grandson of Sardara, was personated by some other person at Jansath 
polling station while the respondent and his polling agent and sub-agent 
were present. 

Nabi Bakhsh, son of Kallu and grandson of Sardara Jhojha, is a 
substantial cultivator living at mauza Rurkali Talibali. His vote was 
canvassed by two zemindars of his village, by Muhammad Mujtaba 
Khan for the petitioner and by Sakhawat Haidar for the respondent, 
and he promised his vote to the former. His story is that when at about 
midday he came to Jansath polling station, he was told by the clerk 
that he had already voted. After three unsuccessful attempts he returned 
home without recording his vote. It is proved that the respondent himself 
and the agents of both candidates were present at Jansath polling station. 
Nabi Bakhsh, son of Kallu, son of Sardara, is the only voter of that 
name and parentage in this village. His number in the electoral roll is 
96. There is a Nabi Bakhsh or Nabia, son of Kallu and grandson of 
Qadru, livmg in the village, but he has no vote. The witness Nabi 
Bakhsh denies that his thumb-impression was taken. It is not clear 
by whom the signature slip which purports to be that of voter no. 196, 
was attested ; possibly by Hamid, brother of Nawab Jamshed Ali Khan, 
The finger-print expert has sworn, and it is quite clear to us that the 
thumb-impression on exhibit 6 is not identical with the thumb-impression 
of the witness Nabi Bakhsh taken in court. Muhammad Mujtaba, who 
got Nabi Bakhsh’s promise to vote for the petitioner, denies that it is 
attested by him. 

The only point against the evidence for the petitioner on this incident 
is that no complaint was made to the polling or the presiding officer 
either by Nabi Bakhsh or by Muhammad Mujtaba Khan, and that no 
tendered voting paper was demanded. Muhammad Mujtaba Khan 
says that he complained to the clerks only. It is, however, clear that the 
witness Nabi Bakhsh was a voter and that some one else voted instead 
of him. Although the respondent had given an application to the 
Collector that patwaris should be present to identify his voters, it seems 
that at Jansath at any rate voters were not identi^ed by patwaris, but 
by agents of the parties. The real voter no, 196 had been canvassed 
by both sides, so it is improbable that the respondent’s agents would 
have mistaken another person for him. It is admitted by Sakhawat 
Haidar that a man of the respondent was identifying voters. 

After a careful consideration of the evidence we hold that it is proved 
that voter no. 196, Nabi Bakhsh, was personated by some person unknown, 

3- Kow paragraph 7(2) of part III of the Corrupt Practices and Election 
Petition Order, 1936. 
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and that as identifications at Jansath were being made by agents of the 
respondent Kunwar Inyat Ali Khan, who himself was present, we hold 
that such personation was committed with the connivance of the 
respondent or his agent. 

The third count is that personation was committed by some person 
voting as Kabi Bakhsh, son of Hamid of Nagla Buzurg — a name which 
appears at no. 759 in the electoral roll, though no such person actually 
exists. 

The village-patwari swears that there is no Nabi Bakhsh^ son of 
Hamid, in the village. There are three men of that name in the village, 
but the fathers of two are named Muhamdi and the father of the third is 
Khairati. 

Muhammad Mujtaba also swears that there is no such person in 
Nagla Buzurg. On the last hearing of the case the respondent produced 
a man who gave his name as Nabi Bakhsh, son of Hamid of Nagla Buzurg, 
who says that he voted at the Council election for the respondent. This 
witness at first said, what was patently untrue, that his signature slip 
was attested by Muhammad Murtaza — referring to Muhammad Mujtaba , 
but afterwards said he did not know who identified hinl. He said that 
he saw the respondent inside the polling place. The thumb -impression 
of this Nabi Bakhsh (exhibit D) was takeil in court and has been found 
by the finger-print expert to tally with the thumb -impression on 
exhibit 7, which purports to be the signature slip of Nabi Bakhsh, son of 
Hamid, voter no. 759. 

The signature of the attesting witness on this signature slip appears 
to us to be remarkably like admitted signature of the respondent, and 
Sher Muhammad Khan, deposed that this signature was the respondent’s. 
Accordingly we examined the Government Examiner of questioned docu- 
ments, who, after comparison of this signature with several admitted signa- 
tures of the respondent, has pronounced it to be that of the respondent. 
The respondent has examined Mr. Charles Hardless who pronounced the 
signature on exhibit 7 not to be that of the respondent. Of the evidence 
of the two experts we consider that of Mr. Brewester to be more reliable 
and convincing. We are satisfied after full consideration that exhibit 7 
does bear the signature of Kunwar Inayat Ali Khan. It was not known 
that the respondent would be present at Jansath on the polling day, as 
from his own evidence it appears that he went there unexpectedly. So 
the theory that a forgery was made beforehand to be used as evidence 
against him cannot be accepted. Nor would it have been possible for 
anyone of the petitioner’s party to imitate the respondent’s signature so 
cleverly at the time of the identification, which was carried out in the 
verandah of the polling room in the presence of the respondent’s supporters 
and agents. There is no valid reason why the so-caUed and self-styled 
Nabi Bakhsh, son of Hamid, should not have been produced at an earlier 
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stage of the proceedings. He himself admits that in receipts for rent 
he is described as Nabi Bakhsh, son of Muhamdi, but says that though 
his father’s real name is Hamid, he is also called Muhamdi. This witness 
did not come well out of his cross-examination. We think it unlikely 
that his father’s name is really Hamid, and we cannot place any reliance 
on his uncorroborated evidence, more especially as the petitioner had no 
opportunity of contradicting it. 

' The respondent denies that exhibit 7 bears his signature, and also 
denies that he went into the verandah of the polling station ; but on 
this point he is contradicted by his own witnesses Nawab Jamshed All 
Khan and Sakhawat Haider. Tfithe denial of the signature is false, as 
we believe it to be, it follow^s that false personation was committed, and 
we hold that the respondent was guilty of personation under rule 3, 
part I, schedule V, while the witness Nabi Bakhsh committed a corrupt 
practice under part II of that schedule. 

We have to deal with two allegations of undue influence. 

The first is that at a meeting at Teora on the 30th November, 1923 
two Maulvis, Muhammad Faruq and Muhammad Akram, stated that the 
petitioner had become a Shia and that whoever should vote for him would 
become a kafir ’’ and would 4ncur fhe wrath of God. 

We are not satisfied with evidence produced by the petitioner on 
this point and find that he has failed to prove this charge. 

The second instance alleged is that on the polling day Maulvi 
Muhammad Earuq arrived on horseback at the polling station at Jansath 
heading a procession which included a flag-bearer and announced to the 
assembled voters that anyone who voted for the petitioner would become 
a '' kafir 

This Muhammad Faruq appears to be a stormy petrel ” who 
interests himself in Shia-Sunni disputes. It is in evidence that he has 
considerable influence among Jhojhas, a class to which many of the voters 
at Jansath belonged. A telegram was sent to the District Magistrate by 
the petitioner’s polling agent Hasan Ali Khan with the message Maulvi 
Faruq ready to fight, great danger Probably this message gave an 
exaggerated account of the situation with a vie;w to bringing some 
officer to the spot. In fact the District Magistrate, Mr. Darling, did 
arrive at Jansath later in the day and was told by Hasan Ali Khan that ^ 
Muhammad Faruq had come to Jansath on horseback with several 
followers and had created some excitement. Mr. Darling has deposed 
that he was satisfied that no disturbance of the peace had been created, 
but thinks that Hasan Ali Khan told him that Muhammad Faruq had 
announced that anyone who voted for petitioner would be considered a 
kafir It is clear from the evidence of the civil surgeon, and the 
tsthsildar, presiding and polling officers respectively at Jansath, that a 
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complaint was made by Hasan Ali Khan that Muhammad Faruq was 
creating a disturbance The cautious attitude of Jamshed Ali Khan, 
a witness for the respondent on the subject also lends support to the 
petitioner’s allegation on this point. 

We think it is proved that Muhammad Faruq did address voters at 
Jansath polling station in terms that were likely to make ignorant and 
superstitious person beheve that they would be objects of divine dis- 
pleasure if they voted for the petitioner. 

Action of this kind undoubtedly falls within the category oi undue 
influence. The evidence before us does not, however, show that 
Muhammad Faruq acted with the connivance of the respondent. We 
therefore find that the action of Muhammad Faruq falls under section 1 , 
part II of schedule V of the electoral rules. 

Since we find that the respondent, both himself and through his 
agents, has been guilty of the corrupt practices noted above, we would 
recommend to His Excellency the Governor that the election of Kunwar 
Inayat AH Khan be declared void. 

The petitioner’s costs, which we assess at Rs. 2,000 should be paid 
by the respondent. * 

Under the provisions of rule 47 we called upon Chhajju, Nabi Bakhsh, 
son of Hamid, Rahmat Ilahi and Muhammad Faruq to show cause why 
their names should not be recorded in our report as having committed 
corrupt practices mentioned therein. It appears from the report of the 
District Magistrate of Muzajffarnagar that Muhammad Faruq has left 
India. The other three have appeared and filed written replies to the 
notices served on them. We have also heard Counsel on their behalf. 
We are not satisfied with their explanations and see no reason to alter 
our opinion that they committed the corrupt practices for which they are 
named in our report. 




CASE No. LXIX 

Muzaffarnagar (M.R.) 1927 

« 

(UinTED Pbovinoes Legislative Coenoil.) 


Nawabzada Muhammad Aijaz Aue Kjian . . Petitioner, 

versus 


Nawabzada Muhammad Liaqut Ali Khah . . Respondent. 



Bribery alleged, but not proved. It was noticed that no complaint 
had been made to the presiding officer. 

Treating by respondent ’s/tgents*on a small scale, insufficient to affect 
‘‘ the general freedom of the election ” proved. 

An ''over-zealous supporter” of the respondent was held to have 
exercised undue influence by threats. 

Provision of rule 44(2) (now paragraph 7(2) of part III of Corrupt 
Practices Order, 1936) held to apply, and election was upheld. 
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This petition arose from the general election held in October, 1926. 
It alleged many corrupt practices in the form of bribery, direct and 
indirect, undue influence and personation. 

Bribery was said to have taken place at three polling stations, 
Charthawal, Barla and Titawi. At the first place the Commissioners 
were of opmion that the story of cash payments on the large scale and 
in the open manner suggested by the witness Ismail is improbable ; 
the police officer on duty saw nothing of it. It may be mentio2ied also 
that Chhajju who was the petitioner’s agent at the Charthawal polling 
station, says he complained to the presiding officer about the respondent’s 
voters being treated by Karam Karim ; he does not say he complained of 
cash payments beiug made. 

On the whole we do not find it established that cash bribes w’ere 
given at Charthawal 

At Barla the evidence tendered was to the effect that those persons 
who voted for the respondent were paid a rupee each. It was found on a 
scrutiny of the votes that 298 votes were cast for the petitioner and 69 
for the respondent, whereas one witness had alleged that some 200 or 250 
voters were paid money on behalf of the respondent. Evidence was 
given by one Shabbir Hasan that he was working for the respondent at 
this polling station, and that those who voted for the respondent were 
paid a rupee each. 

It w’as denied by the respondent in the written statement that 
Shabbir Hasan did, in fact, work as his polling agent that day. It was 
suggested that he had been influenced by the fact that there was a profits 
suit against Mm which was being tried by the petitioner. The respondent 
had put in a copy of the order sheet in that case, and the complete record 
had also been sent for. It appears that on December 17th, 1926, one 
S. Hamid Husain and one Musammat Fatima instituted a suit for profits 
against Shabbir Hasan, and. the suit was sent to the petitioner, who is 
an Honorary Assistant Collector, on April 8th, 1927. Shabbir Hasan 
professed not to know of that suit, but the respondent called Muhammad 
Ismail to prove that Shabbir Hasan did know of it. Some evidence 
was produced on behalf of respondent that Shabbir Hasan was working 
on the election day not for the respondent but for the petitioner. Rastam 
said that Shabbir Hasan and one IbraMm wanted him during the hearing 
of tMs petition to give evidence for the petitioner to the effect that he 
had received money, food and conveyance hire, but he refused. Ahmad 
gave similar evidence and so did Sikandar. 

Whatever might be the truth about Shabbir Hasan’s activities on 
the election day and afterwards, the Commissioners thought that the 
petitioner’s evidence as a whole as to bribery at Barla was adequately 
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met by the respondent. In particular, they found that no complaint 
was made to the presiding officer, and they did not find that bribery at 
the Barla polling station was proved. 

Only one witness deposed as to bribery at Titawi on the election 
day itself, but it was alleged that voters were bribed on behalf of respon- 
dent on 31st October, 1926. The evidence on this point consisted essen- 
tially of a letter purporting to be written by one Phul Khan to the peti- 
tioner, telling him that an emissary of the respondent had been to mohalla 
Chathela and paid voters five rupees a head. Consequently, if the 
petitioner wanted to secure votes, he would require to pay ten rupees 
a head. 

This precious communication ” was dated October 31st, 1926. 

Phul Khan, called as to it, admitted writing it, but said that he 
was '' deceived ” into doing so. It was really written, he said, at the 
petitioner’s house one day after the election the date given in it being 
fictitious. 

Muhammad Ibrahim (petitioner’s witness no. 3) until lately a 
pleader’s clerk, said the letter was written by Phul Khan at his (witness’s) 
employer’s office, and he gave it at Phul Khan’s request to the petitioner. 
The witness was not quite explicit on*the point, but apparently he meant 
it to be understood that the letter was really written on October 31st, 
1926. On whatever date it was written, the letter was certainly shown 
on November 27th, 1926, two days after the election, to Pandit Hari 
Charan Chaturvedi, Deputy Magistrate. This gentleman was the 
election officer in the Muzaffarnagar district, and the petitioner showed 
him the letter on the date above-mentioned. There was a note on it by 
the election officer to the effect that it was shown to him on November 
27th, 1926 at 10 a.m. The object of getting him to make this note was, 
the witness said, to prevent its being said that it was manufactured after 
the counting of the votes ; when it was brought to him the counting of 
votes had not begun. 

We do not think it necessary to go into an elaborate consideration 
of this letter and of the date on which it was to be taken to have been 
written. If it really was written on October the 1st, 1926, it might have 
been expected to be produced, if at aU, before the election, although its 
contents were of so corrupt a nature that it is surprising it was produced 
at aU. All that reaUy needs to be said is this. The fact of a man’s 
informing the petitioner that the respondent had been bribing voters is 
no sort of proof of such bribery, any more than the rest of the letter 
proved that the petitioner was doing, or was ready to do the same, only 
on a more generous scale. Yevy wisely this letter was not strongly pressed 
on the petitioner’s behalf as evidence of bribery having been committed 
at Chathela, and it is, of course, no such evidence. The petition in a 
very extraordinary way represented that this bribery was done through 
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this very man Phnl IQian. This of course was not at all what was 
suggested by the letter.” The Commissioners held that the petition 
in this respect was most carelessly drafted, and this pre-election bribery 
at Chathela was certainly not proved. 

It was alleged that the respondent had promised Rs. 500 for a 
school at mohalla Sarwat and that an agent of his at a large gathering 
asked those present to vote for the respondent because of this promise. 
The Commissioners found that it was not proved that the respondent* 
made any such promise. They observed : “ The petitioner’s *whole 
evidence as to the promise of Rs. 500 by the respondent is of the nature 
of hearsay evidence ; his witnesses on that point only profess to have heard 
of it from the Maulvi, and the Maulvi himself denies that the respondent 
ever made any such gift or promise, or that any such gift or promise, was 
announced by him to the meeting.” 

Another respectable witness, a clerk in the district board office, 
said that food was provided for the voters at a certain house on behalf 
of the respondent and he saw actual feeding going on at the house of 
one Karam Karim. The respondent produced nine witnesses but the 
Commissioners thought their evidence ‘‘ did not rebut the evidence 
adduced by the petitioner ”, and held# that two agents of the respondent, 
at the Charthawal polling station provided food for the respondent’s 
voters. 

The charge of undue influence chiefly centred round the action of an 
Honorary Magistrate, Rao Usman Ali Khan, at the Thana Bhawan polling 
station. The petitioner produced six witnesses who endeavoured to 
prove that Rao Usman Ali Khan assisted by Abdul Latif Lambaradar 
threatened voters that if they did not vote for Liaqat Ali Khan, the 
respondent, it would be the worse for them One witness in con- 
sequence made an application to the presidiag officer. The respondent 
called three witnesses, one being a police officer who was on duty at the 
polling station. He admitted that Rao Usman Ali Khan was there that 
day but he did not see him putting any pressure on the voters. The 
presiding officer said he saw Rao Usman Ah Khan during the interval but 
he did not see him exercise any influence or pressure on voters. The 
finding of the Commissioners was as follows : — 

“ We are of opinion on the whole that Abdul Latif and Rao Usman 
^411 Khan did exercise undue influence on the voters at Thana Bahwan. 
The former was admittedly an agent of the respondent’s, but there is 
nothing to show that the latter was anythmg more than an over-zealous 
supporter of the respondent’s or, possibly as was suggested in the applica- 
tion an over-zealous opponent of the petitioner. It is not reasonable to 
suppose that Wajid Husain would have made the above appKcation, 
had there been no justification for it, and on a consideration of the 
evidence as a whole we are, as has been said, of opinion that undue 
34 
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influence was exercised at Tirana Bhawan by the above two men. We 
shall have to return to this subject agahi later/’ 

Evidence was tendered that one Diwan, Jat, voted in the name of 
his brother Dasaundi and this was in fact admitted, but on the material 
point whether the personation was done at the instigation of an agent 
of the respondent, the Commissioners found the latter was not shown 
to have been connected in any wa}" with the act, and was not prejudiced 
by it. Similarly as regards the case of attempted personation, the 
Commissioners found — 

There seems to be no doubt that some person, not a voter, whose 
identity has not come out before us, made an attempt to vote at Oon, 
and there is some evidence that he intended to vote for the respondent, 
but there is nothing to show that the respondent was in any way con- 
nected with the episode, and we do not hold him to be in any way 
prejudiced by it.” 

The general result of our findings, therefore, is — 

(i) treating was done in connection with the voting at Charthawal 

by the respondent’s agent, Karam Karim, and his 
pairokar ”, Qutb-ud^din ; 

(ii) undue influence was exercised on voters at Thana Bhawan 

by the respondent’s agent, Abdul Latif, and by his supporter, 
Eao Usman Ali Khan ; 

(iii) an act of personation was committed by one Diwan at the 

Shahpur polling station, and an attempt at personation 
was made by some person unknown at the Oon polling 
station, but no connection between the respondent and 
those acts has been established. 

We do not think the treating and the undue influence we have found 
proved were on anything but a small scale, — ^we do not hold that they 
affected the general freedom of the election. As was mentioned at the 
outset, the respondent had the substantial majority of 1,984 votes. 
Although, therefore our finding is that the returned candidate was 
guilty by agents of corrupt practices falling under part I of schedule V 
of the rules, we were of opinion that this is a case in which the provisions 
of rule 44(2) may reasonably be applied. Accordingly we examined the 
respondent and his election-agent. The latter is one Muhammad Akram"^ 
Khan, and is not one of the agents we have found to have been concerned 
in the above corrupt practices. 

The respondent has assured us that he knew nothing of the treating 
at Charthawal, and no treating took place either there or elsewhere 
with his knowledge or connivance. To the best of his knowledge and 
belief, his election agent was similarly guiltless. 
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Nor had the respondent knowledge of any undue influence at Thana 
Bhawan, or of the personation by Diwan. He also believes his election- 
agent to have been unconnected with those matters. The respondent 
printed and issued a pamphlet, of which a copy, exhibit R/9, has been 
put in before us. This pamphlet contains a translation of the portions 
of the rules relating to corrupt practices, and also contains the respon- 
dent’s own instructions to his polling agents. Copies of these were 
distributed before the election to the polling agents, and receipts were 
obtained for them. « 

Muhammad Akram Khan, the respondent’s election-agent, has 
also sworn that he was in no way coni'* ected with, or cognisant of, the 
corrupt practices, in question. 

We are satisfied that the corrupt practices were not committed by 
the respondent or his election-agent, and that they were committed 
contrary to their orders, and without their sanction and connivance. 
We also hold that all reasonable means were taken for the prevention 
of the commission of corrupt practices, that those practices were of a 
trivial, unimportant and limited character, and that in aU other respects 
the election was free from any corrupt practice on the part of the respon- 
dent or his agents. We accordingly hold, according to the principles 
laid down in rule 44(2), that the respondent’s election is not void, but 
that he has been duly elected. 




CASE No. LXX 

Patna West (N.-M.R.) 1927 

(Bihab and Obissa JjEGIslative Council.) 


Babu Basu Sinba . • . . • . Petitioner r 

versus 


1. Babu Rajandbabi Sinha 

2. Babu Pundeo Pbashad Shabma 


Respondents^ 



There was considerable confusion and rush of voters at certain 
polling stations. The presiding officer had to close the poll for an hour 
and a half and resume voting for a similar period on the following day. 

Held that there was no l^reach of the regulations. 

It is for the petitioner to prove, not only that an irregularity has 
taken place, but that the result of the election had actually been mate- 
rially affected thereby. 

An Election Court cannot discuss whether any rule or regulation 
made is proper or not. 
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The election was sought to be declared void on the ground that the 
votmg in two of the polling stations in the constituency, namely, at 
Islampore and Masaurhi, was conducted in an illegal manner, and was 
vitiated by non-observance of the provisions of law, and by threats, 
undue influence and duress which prevented a free exercise of the right 
to vote on the part of a large number of voters and that the result of the 
election had been materially affected thereby. 

The conduct of the proceedings at Islampore was attacked on the 
ground that the presiding officer did not adjourn the polling in spite of 
outbreaks of rowdyism and violence ^and serious disturbance between 
11 A.M. and 4-35 p.m., which interrupted the work of voting repeatedly, 
and also that the poll was finally closed at 4-30 P.3i., i.e. 25 minutes 
before the time prescribed by the Local Government. 

As regards Masaurhi it is alleged that on the 30th November, 1926, 
the date fixed for the election, there was rioting and disorder of such 
a serious nature that the presiding officer, Babu Nandlal Bhagat, was 
compelled to close the poll at 12 noon. The petitioner’s complaint is 
that no announcement was made them as to when the polling would 
be resumed, but it was illegally •resumed at 2 p.m. that day. The 
petitioner further complains that on the next day the polling was resumed 
only for IJ hours from 10 to 11-30 a.m., whereas it should have continued 
for a longer period. A large number of voters who came after 11-30 a.m., 
on the 1st December, were not allowed to vote. 

' Apart from these specific allegations, the following general grounds 
have been set forth : — 

(1) The voters of Islampore and of Masaurhi polling stations 

who numbered more than 1,800 and 1,600 respectively, 
were not given reasonable facilities to record their votes 
in accordance with the provisions of rule 15 (1) (3) of the 
Bihar and Orissa electoral rules inasmuch as it was 
impossible for such a large number of electors to get their 
votes recorded at one polling station within a period of 
seven hours only, 

(2) The respondent had issued printed notices containing false 

allegations, in order to induce the voters of the constituency 
to vote for respondent no. 1 and not to vote for respondent 
no. 2, and that the names of the printer and publisher did 
not appear on the face thereof. 

Despondent no. 1 has filed a written statement in which the 
allegations of the petitioner are denied, except that it is admitted that 
there was some confusion at Masaurhi on the 30th of November with the 
result that the polling was suspended at 1-30 p.m., and resumed at 
3 P.M. when order was restored. 
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Before dealing with the specific allegations in this case we think it 
will be well to discuss the general law on the subject. 

In accordance with the law of this country as laid down in rule 
of the Bihar and Orissa electoral rules, the election of the returned 
candidate shall be void if in the opinion of the Commissioners the result 
of the election has been materially affected by a corru]:)t practice or by 
any non-compliance with the provisions of the Indian Election Offences 
and Inquiries Act or the rules and regulations made thereunder. Thus 
in the present case we have to decide whether any corrupt practice has 
been committed, and whether there has been any non-compliance with 
the rules and, if so, whether these defects have materialiv affected the 
result of the election, or in other words whether, had these defects not 
occurred, the returned candidate would not have secured a majority 
of votes. 

In this respect the law in India seems to be different from the English 
law. Under section 13 of the Ballot Act (35 and 36 Victoria, C. 33) no 
election shall be declared invalid by reason of non-compliance with the 
rules contained in the first schedule of the Act or any mistake in the use 
of the forms of the second schedule of the Act, if it appears to the tribunal 
having cognizance of the question, fhat the election was conducted in 
accordance with the principles laid down by the Act, and that such 
non-compliance or mistake did not affect the result of the election- 
Thus in accordance with the English law if it has been proved that there 
was a non-comphance with the rules under the Act, the onus lies on the 
respondent of showing that this non-compliance did not affect the result 
of the election. Whereas under rule 44 of the Bihar and Orissa electoral 
rules even though the petitioner succeeds in proving that there was a 
corrupt practice other than those mentioned in part 1, schedule 5 or 
that there was non-compliance with the provisions of the law under the 
Act, the onus still remains on him of showing that this corrupt practice 
or non-compliance materially affected the result of the election or in 
other words, caused the returned candidate to obtain a majority of 
votes. In this connection we may point out that it has been held by 
Mr. Justice Grove in an English case (the Hackney case) reported in 
volume II of O’Malley and Hardcastle, page 77, that the result of the 
election must be held to have been materially affected even if, but for the 
irregularities in connection with the election, the returned candidate 
would still have been elected though with a reduced majority. However, 
this view has been dissented from in a subsequent case (the East Glare 
case) reported in volume IV of O’Malley and Hardcastle, page 162, in 
which it has been held that the result of the election cannot be said to 
be materially affected unless the irregularities which have occurred 
actually turned the scale in favour of the returned candidate. It is not 
sufScient to show that they have merely increased his majority. In our 
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opinion there can be no doubt that the latter judgment represents the 
correct view of the law. 

Thus in the present case the petitioner must not only show that 
corrupt practices of irregularities have taken place but he must further 
show that, but for these 'corrupt practices or irregularities, the returned 
candidate would not have obtained a majority of the votes. In this 
connection we may refer to an Indian case (the Bulandshahr case, 
see page 221), in which it was held, we think rightl}^, that it was net 
sufficient for the petitioner to show that the result of the election might 
have been affected by the non-compliance with the rules, but he must 
show that it was actually affected thereby. 

The difference between the English and the Indian law on the subject 
is well brought out in the Lahore case (see page 474) , where it is observed — 
The former only requires the creation of a presumption that the result 
may have been affected ; the latter requires the creation of a presumption 
that it has been affected As stated in Hammond’s Indian Candidate 
and Returning Officer ” at page 177 the petitioner must establish as a 

fact that the result was (not might have been) materially affected ; 

.... and he must be able to prove either that the respondent gained or 
the petitioner lost a definite number pf votes 

Evidence has been given to the effect *that at Islampore there were 
lathials inside the enclosure and even in the verandah where the polling 
was going on. This is improbable on the face of it. It is unlikely that 
the presiding officer. Dr. R. C. Ray, would have allowed this especially 
as the polhng station was situated at the police thana, and Dr. Ray had 
the services of the jamadar, constables, daffadars and chaukidars at 
his disposal. Some of the intending voters are said to have been hurt by 
these lathials, to the petitioner’s knowledge, but it is significant that he 
did not complain of this to the presiding officer or to the police officers. 
There was a complaint in writing, made originally to the presiding officer 
and then to the police about the holding up of voters in a garden close 
by. However this petition contains no mention of rowdyism and violence 
by lathials, or other acts of intimidation. Ramlakhan, who was one of 
the voters for the petitioner says that he did not see anybody being 
beaten by lathials. In our opinion, had there been a number of lathials 
there on behalf of respondent no, 1, and had they been obstructing 
Babu Dasu Sinha’s voters m the way alleged, the result would have been 
a free fight in which many people would have been injured. Moreover 
the pe-^tioner’s allegation on this point are contradicted by the evidence 
of the presiding officer and of Mr. Fakhr-ud-din who was respondent no. I’s 
agent at Islampore. Thus we are unable to hold that there was any 
systematic disorder or violence caused at Islampore at the instance, or 
with the connivance, of the respondent no. 1 or that any intimidation 
took place there. 
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We are unable to hold that the confusion was due to any deliberate 
act on the part of the respondent no. 1 or his men. The Sub-Assistant 
Surgeon states on oath that he did not exercise any undue influence or 
canvass for the respondent no. 1. It is a fact that he was directed to 
sit quite near the presiding officer, but this does not necessarily show 
that he had been guilty , of any unfair tactics. This will be clear from the 
presiding officer’s note. We do not think that it has been proved that 
the doctor acted in the way alleged. In any case there is no proof that 
he did^so, with the connivance of the respondent no. 1. 

There is no satisfactory evidence to show that the police officers of 
Masaurhi were obstructing the petitioner’s voters, nor do we think that 
the allegations against Babu Lai Sao and others have been substantiated. 

It is true that there was some crush and confusion at both the stations 
owing to which the enclosure broke down at Islampore at about 3 or 4 p.m. 
and at Masaurhi at 1-30 p.m. However this appears to have been due to 
the anxiety on the part of the voters to vote. As will appear from the 
evidence the gate of the enclosure at Islampore broke owing to the rush 
of the voters on both sides and the petitioner’s voters were in front. Thus 
it would seem that they were chiefly responsible for this. Also it would 
seem that at Islampore there were .about 1,000 non- voters present who 
caused disturbance. Be that as it may, the respondent no. 1 or his agents 
have not been shown to have been responsible for the confusion or the 
breaking of the enclosures. 

In our opinion it is extremely unlikely that in spite of definite instruc- 
tions that the poUiag should continue till 5 p.m., a responsible presiding 
officer in the position of Dr. Ray would have definitely closed the poll 
before the appointed hour. The petition (exhibit 8) said to have been 
filed by Babu Dasu Sinha at 4-35 p.m. does not state clearly that the 
poll was closed at that time. The presiding officer is positive that this 
petition was presented to him after 5 o’clock. He swears that the polling 
went on tfll 5 p.m. He is corroborated by the sworn testimony of one 
of the polling officers and of Mr. Fakhr-ud-din and by the probabilities of 
the case. We find this issue against the petitioner. 

In one publication the name of the press is mentioned on the notice. 
As held in the Saran case, the name of the press ^may be taken as the 
trade mark of the priuter, and the printer of a pamphlet is assumed to 
be the publisher also. In any case, we cannot find that the omission of ^ 
the name of the printer or publisher on any leaflet has aflfected the result 
of the election within the meaning of rule 44(1) of the electoral rules. 
It has not been shown that there is any false allegation therein. 

We must now consider whether the action of the presiding officer in 
suspending the poll from 1-30 to 3 p.m. on the 30th November and in 
resuming it for an hour and a half from 10 to 11-30 a.m. on the 1st of 
December was a breach of the rules and regulations under the Act, and 
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if so, whether the result of the election has been materially affected 
thereby. 

In this connection it is necessary to refer to regulation 30 of the 
Bihar and Orissa electoral regulations. Under regulation 30, clause (1), 
the presiding officer is bound to keep order at the polling station and to 
see that the election is fairly conducted. Under clause (2) the presiding 
officer shall close the polling station at the hour appointed in that behalf 
by the Local Government under regulation 28 (which in this case wa>s 
5 P.M.). However, there is a proviso to the effect that if the presiding 
officer, owing to the occurrence within the polling station of rioting or 
disorder beyond his control is compelled to close the poll before the hour 
so appointed by Government the poll shall be adjourned to the following 
day to an hour to be fixed by the presiding officer, and shall remain 
open on that day for a period equal to the period during which the 
recording of votes was prevented on the previous day. 

According to the petitioner, this proviso means that if as the result 
of rioting and disorder the polling has to be stopped, even for five minutes, 
the presiding officer has no power to resume the polling on that day for 
the remaining period after order is restored, but must at once adjourn 
it to the next day for the remainii\g period. Thus in the present case, 
inasmuch as it was admitted that the polling was stopped at 1-30 p.m., 
it was urged that it should have been then and there adjourned to the 
next day and should have been opened next day for a period of at least 
3 1 horns. 

It is part of the ordinary duty of the presiding officer to keep order. 
If a disturbance occurs, he is, as we read the law, bound to make reasonable 
endeavours to restore order. If he succeeds in restoring order he should 
resume the polling and continue it till the appointed hour. In case he 
fails to restore order, he must adjourn the poll till the next day. The 
expression “ rioting or disorder beyond his control ” and the wording 
compelled ” show that he must make reasonable efforts to control the 
rioting or disorder. 

It seems to us absurd to suppose that, on account of a temporary 
disturbance which may last only for 5 minutes, the presiding officer is 
bound to adjourn the polhng until next day. This view is open to serious 
objection. 

It may be said that the regulation in question is not very clearly 
worded. But the words of a statute, when there is a doubt about their 
meanSig are to be understood in the sense in which they best harmonize 
with the subject of the enactment and the object which the legislature 
has in view . . . (Maxwell on the Interpretation of Statutes, 5th edition, 
page 85, quoted with approval in Rawalpindi and Lahore case, see page 
613). It cannot have been the intention of the framers of the regulation 
that a temporary suspension of polling even for five minutes would require 
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the presiding officer to adjourn the poll to the next day, and thereby 
run the risk of there being no voting in case of disorder beyond his 
control, occurring on the following day. 

In our opinion the word “ close ” in the proviso includes the ease 
of a temporary closure, that is to say, if the presiding officer is compelled 
to close the poll either temporarily or finally before the hour appointed 
by Government, the poll shall be taken up on the next day, for the 
corresponding period during which it remained closed. The words shall 
be adjo;urned to the following day ” are specifically inserted in order to 
guard against the possibility- of the presiding officer resuming the poll 
that very day beyond the houir: appointed by the Local Government. 
The last lines of the regulation in which it is said that the poll shall 
remain open on the next day for the period equal to that during which 
the recording of the votes was prevented on the x^Jt^^vious day, can refer 
only to the x^eriod for which polling was actually prevented by rioting 
or disorder beyond the control of the presiding officer, and seem to con- 
template the re-opening of the x^olling on the original day after order is 
restored. 

r 

At best it may be supposed that the case of temx^orary suspension 
is not provided for in the rules. It settled law that in cases where no 
specific rule exists the court must act according to equity, justice and 
good conscience and in the exercise of its power, it must be careful to 
see that its decision is based on sound general principles and is not in 
conflict with the intentions of the legislature. Apx3lying this test to the 
case in point we are bound to hold that the action of the presiding officer 
in resuming the poll after restoration of peace and reopening it on the 
following day for a period equal to that during which it had been susxiended 
on the original day, was in consonance with the dictates of justice? 
equity and good conscience. 

Thus in our opinion the presiding officer was not in any view guilty 
of any breach of the regulations under the Act. 

It appears that the number of the electors in the two poUmg stations, 
Masaurhi, and Islampur, is 1,642 and 1,831 respectively, making a total 
of 3,473, and that according to the evidence of the presiding officers of 
these two stations, all the voters, if they had come to the polling stations, 
could not possibly have exercised their franchise and only about 57 
per cent, of them could have voted. 

It is therefore urged on behalf of the petitioner that the arrangements 
for voting were insufficient, and hence the election should be set aside* 
Now clause (c) of sub-rule (1) of rule 44 of the electoral rules authorizes 
the Commissioners to avoid an election if the result has been materially 
affected by any non-compliance with the provisions of the Act or the 
rules or regulations made thereunder, or by any mistake in the use of 
any form annexed thereto. 
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It seems to us that the Commissioners are not in a position to 
question whether any rule or regulation made is proper or not. The Local 
Government in accordance with the powers vested in it under the rules, 
has framed regulations for appointing the hours of polhng and delegating 
certain powers to the returning officer. The Election Court is not com- 
petent to sit in judgment over those rules or regulations, but it can 
certainly enquire whether any such rules and regulations have been 
complied with or not. For example, if the hours fixed be not published 
by the Local Government in the gazette or if the returning officer does 
not select a polhng station or any particular area or does not appoint a 
presiding officer and polhng officers for e^ch station, these will amount to 
a non-compliance with the rules and regulations and will come within 
the province of the Election Court. 

Three grounds have been taken in argument for assailing the suffi- 
ciency of the arrangements, namely : (1) there should have been more 
than one polhng station for each of these two areas, (2) the time fixed 
should have been more than seven hours, and (3) the number of polhng 
officers should have been larger. 

Under regulation 28 the Local Government has to iffx the hours of 
polhng. There is no dispute that 7Jiours (10 a.m. to 5 p.m.) have been 
fixed, and that this was pubhshed in the gazette. We cannot say that 
there has been a non-compliance with the rules and regulations in this 
respect. Nor can we say that there has been an improper exercise of 
discretion in this respect, because it is clear from the evidence that the 
voting in the first hour was slack and voters came in larger numbers 
after 11 a.m. Hence there would have been no object in starting before 
10 o’clock and in the month of November, voting cannot be continued 
conveniently after 5 p.m. 

After considering the evidence we do not consider that the petitioner 
has established this point or has shown that actually 667 more persons 
came to vote and were prevented from doing so. No doubt the small 
percentage of voters at these two stations, viz. 31 per cent, at Isiampore 
and 42 per cent, at Masaurhi, at first sight gives rise to a suspicion that 
some persons may not have been able to record their votes. However 
it is a settled princ^le that suspicion though a ground for scrutiny 
cannot be made the foundation of a decision. It is essential to take 
care that the decision of the court rests not upon suspicion, but upon 
legal grounds established by legal testimony. 

TSere is no satisfactory evidence to show how many voters at 
Isiampore were actually unable to record their votes. The evidence 
on this point on behalf of the petitioner is somewhat indefinite. The 
presiding officer has said that as far as he is aware after 5 p.m. only about 
5 or 6 voters were near the table round him and were asking for ballot- 
papers. It is true that there was a large crowd but the evidence shows 
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that many of the persons present earlier in the day were not voters at 
aU but were mere spectators. 

As regards Masaurhi the presiding officer has said that on the 1st 
December there were many voters present who could not vote. The 
petitioner’s additional polling agent for that station, estimates that out 
of the persons present there were about 90 or 100 voters with white cards 
(the petitioner’s colour). In this connection we must remember that m 
paragraph 13 of the election petition the allegation is that the voters 
who came to the polKng station after 11-30 a.m. were not allowed to 
vote. There is no clear allegation that any who turned up in time were 
unable to vote. 

The paucity of number of voters may be explained by the fact that 
many did not care to come and vote. 

Be that as it may, we are not satisfied that the arrangements as 
made prevented such a large number of voters from being able to record 
their votes as would have turned the scale in favour of respondent 
no. 1. 

It appears from the evidence of the presiding officer that at Islampore 
the polling was interrupted for about 20 minutes on account of confusion 
at 3 or 4 p.m. No clear ground has Seen taken by the petitioner that the 
polling should have been resumed for this period on the following day. 
However, even if it be taken that this short interruption should have 
been made good the next day only about 40 more votes could have been 
recorded in that time. Thus even supposing that all these votes would 
have been in the petitioner’s favour, this would not have turned the 
scale. 

While holding that the election has not been vitiated on this ground, 
we deem it our duty to recommend that in future elections the returning 
officer should make suitable arrangement, by opening more polling 
stations for large areas or by appointing a bigger staff, or in such other 
manner as may be necessary, in order to enable all the voters to record 
their votes, if they wish to do so. Arrangements should not be made 
on the assumption that a large proportion of voters will abstain from 
voting. 

From what has been said above, it follows that the petitioner has 
failed to establish his case and has not satisfied us that the result of the 
election has been materially affected by any corrupt practice or by any 
non-compliance with the rules and regulations made under tho Act. 
Hence in our opinion respondent no. 1, Babu Rajandhari Sinha, has been 
duly elected. 

Before concluding we would Hke to repeat the weighty observations 
of Baron Martin in the Warrington ease reported in O’Malley and 
Hardcastle’s Election Petitions ”, volume I, pages 42 and 44 
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It would be in my opinion ridiculous to say that because at one 
booth there was an irregularity the whole of the rest of the borough 
should be put to the trouble of a new election, and all that has taken 
place declared null and void. I adhere to what Mr. Justice Willes said 
at Lichfield, that a Judge to upset an election ought to be satisfied beyond 
all doubt that the election was void, and that the return of a member 
is a serious matter, and not to be lightly set aside.” 




CASE No. LXXI 

Presidency Division Landholders » 4923 

(Bbngai, Legisiathtb Counohi.) 


Masabaja Sie Mandtdea Chandea Naudt, 

K.C.LE. . - . . . . Petitioner, 

versus 


Hon’blb Me. Peavash Chandea Mittbe, C.I.E. Respondent. 



It is the eligibility of the candidate at time of nomination, an in- 
tegral part of the election, which it is the duty of the returning officer 
to examine. The acquisition of new rights cannot remove a pre-existing 
disqualification. 
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This is an election petition under rule 32 of the Bengal electoral 
rules and regulations of 1923 presented by Maharaja Sir Manindra 
Chandra Nandy of Kassimbazar. 

The facts as set out in his petition are that he was a member of the 
Council of State and on 7th October, 1923, resigned his seat on the 
Council by a telegram and a letter addressed to His Excellency the 
Viceroy and Governor-General of India. 

The telegram was received in Simla at 11-15 a.m. on 7th Optober^ 
and His Excellency’s orders accepting his resignation were passed on the 
10th. 

The date fixed by Government for the presentation of the nomination 
papers of candidates for election to the Bengal Legislative Council was 
8th October, and on that date the Maharaja dehvered three nomination 
forms to Mr. Lindsay, the Commissioner of the Presidency Division, 
who was the returning officer for the Presidency Division Landholders^ 
constituency. 

On 9th October, the Maharaja sent another telegram^ to the Viceroy 
for communication of the acceptance of his resignation to the returning 
officer. • 

On 10th October, his resignation was formally accepted by His 
Excellency and a notification being no. 225 of that date was published 
in the Gazette of India of 13th October. 

On 11th October, the date fixed for the scrutiny of the nomination 
papers by the returning officer, an objection to the Maharaja’s nomination 
was raised on behalf of the respondent ]VIr. Pravash Chandra Mitter that 
the Maharaja was not eligible for election on the date of filing the nomina- 
tion papers, 8th October, 1923, as his resignation had not been accepted 
by the Governor-General and he was still a member of the Council of 
State. The returning officer thereupon made the following endorsement 
upon the nomination paper : — 

I must refuse the nomination of this candidate, the Maharaja 
of Kassimbazar. Under section 93 of the Government of 
India Act the seat in the Council of State becomes vacant on 
the acceptance of the resignation of the member. The 
Maharaja wired his resignation on 7th instant and also sent 
a letter on that day. The only evidence of the acceptance of 
the resignation is a telegram from Simla, from the secretary, 
Legislative Department, dated 10th instant. If this evidence 
is accepted, I must hold that the resignation takes effect 
from the 10th instant, and that on the 8th instant when the 
nomination papers were filed, the Maharaja was still a member 
of the Council of State. Accordingly at the time of his 
nomination, he was not eligible for election [o/. rule 5 (1) (c)] 



548 


INDIAN ELECTION CASES 


and so the provisions of rule 11(1) were not complied with. 
The nomination is therefore refused under regulation XXI (i) 
and (iii).’' 

As there was no other candidate, the returning officer ]3roceeded to 
declare Mr. Mtter duly elected and his name was published in the Calcutta 
Gazette of 28th November, 1923. 

The facts as we have summarized them above are not in dispute 
and we have therefore found it unnecessary to frame any issues. 

TJie main point for our determination is whether the question of the 
eligibility of the Maharaja for election is to be decided with reference to 
the date of the presentation of, his nomination paper, 8th October, or 
to the date of scrutiny by the returning officer, 11th October. 

Mr. Chaudhuri who has appeared on behalf of the Maharaja contends 
that his resignation of his office in the Council of State had been tendered 
on 7th October and was accepted by the Governor- General on 10th. 
Therefore at the time of the scrutiny on 11th the statutory bar contained in 
rule 5 (1) (c) of the electoral rules of 1923 had been removed. The learned 
Counsel has referred to the regulations framed under rule 15 of the rules 
with particular reference to regulations XX and XXI. Regulation XX 
provides for the scrutiny of nominations in the presence of the parties 
or their agents while regulation XXI provides for the examination of the 
nomination papers by the returning officer who shall decide all objec- 
tions which may be made to any nomination and may either on such 
objection or on his own motion, after such summary enquiry, if any, 
as he thinks necessary, refuse any nomination on any of the following 
grounds : — 

(i) that the candidate is ineligible for election under rule 5 or 

rule 6, or 

(ii) that there has been any failure to comply with any of the 

provisions of rule 11 or rule 12 

Learned Counsel says that what the returning officer has to see in 
regard to rule 5 is whether the candidate is eligible for election. He has 
not to see whether he is eligible for nomination. The date of scrutiny 
is the date with reference to which the eligibility of the candidate for 
election is to be determined. Eurther under rule 5^a person shall not be 
eligible for election as a member of the Council if he labours under certain 
disqualifications, one of which is that he is a member of the Council, or ^ 
of any other legislative body constituted under the Act and has made 
oath or affirmation as such member. The Maharaja had admittedly 
made the oath as a member, but it is argued that on the date of the 
scrutiny he had ceased to be a member of the Council of State and there^ 
fore, though he might possibly be said to be ineligible on the date on which 
the nomination paper was presented, the acceptance of his resignation on 
10th October, the day before the scrutiny, removed the disqualification. 
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By a parity of reasoning a person qualified on the date of nomination 
might be found to be disqualified on the date of scrutiny. 

Learned Counsel further contends that in any case the mere tender 
of the resignation was in itself sufficient to vacate the seat as there is no 
rule under the Government of India Act under which the Governor- 
General is empowered to refuse a resignation A member of an elected 
body stood on a footing different from a public officer who was required 
to observe certain formalities such as making over charge of his office. 

Sir Benode hlitter who has appeared on behalf of the respondent 
contends that the mere fact of the resignation having been tendered 
does not of itself vacate the seat. Section 93 of the Government of 
India Act says that a nominated or elected member of either chamber 
of the Indian Legislature ma 3 " resign his office to the Governor-General 

and on the acceptance of the resignation the office shall become 

vacant The same provision is made in section 64 of the Government 
of India Act where the resignation must be dulj^ accepted The 
power to accept resignation implies also the power to refuse it. It 
would follow therefore that a member whose resignation had not been 
accepted continues to be a member until its due acceptance by the 
Governor-General. The Maharaja 43hus continued to be a member 
of the Council of State till the acceptance of his resignation on the 
10th October. 

Learned Counsel further contends that the eligibility of a candidate 
depends on whether he was, as a fact, eligible on the date of the nomina- 
tion. Election is a continuing process in which the nomination is the 
first step. The nomination is the foundation of a candidate's right to 
go to the poU and is an integral part of the election. Sorutin}^ is for the 
purpose of seeing that what was required to be done had been done. 
Rule 11(1) says : Any person may be nominated as a candidate for 

election in any constituency for which he is ehgible for election under 
these rules.” Rule 11(3) provides that a candidate must assent to the 
nomination and must at that particular point of time have the capacity 
to accept the nomination and under rule 11(5) he must also have the 
capacity of nominating election agents to act for him. The Maharaja, 
it is urged, had not t^e requisite capacitj^ and was therefore ineligible 
at the time of the nomination* It is further argued that the date of the 
^scrutiny of the nomination papers as laid down in regulations XX and 
XXI is^ not the governing factor in considering the eligibility of the 
candidate. He must be eligible at the time of the nomination and if he 
has not the necessary qualifications then, he cannot acquire them between 
the date of the nomination and the date of the scrutiny. 

We are of opinion that under the provisions of rule 11 the date with 
reference to which the question of the eligibility of a candidate for election 
is to be determined is the date fixed by Government for the nomination, 
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and if on that date a candidate is not eligible, his nomination paper 
must be refused. The object of the scrutiny by the returning officer 
is to see whether the nomination was valid on the date on which it was 
made. The nomination is an integral part of the election and it cannot 
be supposed that a person who is inehgible on the date of the nomination 
can, in the interval between the nomination and the scrutiny, acquire 
new rights or that the acquisition of such rights would be sufficient to 
do away with his pre-existing disqualification. 

Various disqualifications which wiU render a candidate inehgible for 
election are given in rule 5(1). Eule 5(1) (c) declares a person ineligible for 
election if he is member of the Council or of any other legislative body con- 
stituted under the Act and has made oath or affirmation as such member. 
In the present case it is admitted that the Maharaja had made oath as a 
member of the Council of State. It is also conceded that his resignation 
was not accepted until 10th October, though the date for the presentation 
of the nomination paper was fixed for 8th October. It is therefore plain 
that on 8th October, the Maharaja was still a member of the Council of 
State and was therefore ineligible under rule 11(1). The argument that 
the mere tender of his resignation automatically terminates his office 
does not seem to us to be well foupded. If it had been so, the words 
used in sections 93 and 64 of 'the Government of India Act which require 
acceptance by the Governor-General of the resignation as a condition 
precedent to the vacating of the office would be mere surplusage. 

We are of opinion therefore that the nomination paper of the 
Maharaja has been properly rejected by the returning officer and that 
Mr. Mitter, the returned candidate, has been duly elected. 

We estimate the total amount of costs payable for the hearing at 40 
gold mohurs and we recommend that that sum be paid by the Maharaja 
to Mr. Mitter. 



CASE No. LXXII 

Punjab East (Sikh) 1935 

(Indian LBoisii^Tivii Assbmbdt.) 


Saddae Nabain Singh . . 


versus 


Petitioner, 


Saedae Manqal Singh . . 


. . Respondent. 



Allegation that poster aimotincing falsely withdrawal of a candidate 
disbelieved, no report having been made to any presiding officer at any 
station^ 

Statements to come within the mischief of the rule must relate to 
the personal character or conduct of the candidate. 
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The election of the respondent was challenged on the ground of his 
ineligibility to stand as candidate. Undue influence and the publication 
of false statements were also alleged. The Commissioners held that the 
petitioner has failed to prove any of the issues, the onus of which lay 
on him, or that the returns of the respondent were false in any material 
Tiarticular."' 

The first question raised was whether Mangal Singh's nomination 
was improjperK accepted. “ His name is entered on the electoi'al roll 
of the Punjab University constituency which is one of the constituencies 
prescribed for elections to the Punjab Council. It is contended that this 
fact does not, under rule 6 (1) (a) make him eligible for nomination because 
the Punjab University constituency is said to he described in the first 
schedule of the Punjab electoral rules as ' non-territorial and therefore, 
it is argued, it is not situate in the Punjab Province within the meamixg 
of rule 6 (1) (a) aforesaid. In our opinion this argument is vTong. 
Elections to the Punjab University constituency are restricted to persons 
who reside in the Punjab (see rule 9 of schedule II of the I^unjab electoral 
rules). The phrase ' non-territorial ’ in schedule I appears to have 
reference only to the constituency of Baloch^Tumandars (regarding which 
no residential or property qualification is prescribed) and not to the 
Punjab University constituency. If, however, it is also intended to be 
a description of the Punjab University constituency, then the description 
in question cannot be said to alter the actual situation of that constituency 
which by the fact that its electors must have a residence in the Punjab 
is actually a constituency^ situate in the Punjab. In the interpretation 
of rule 6 of the Legislative Assembly electoral rules actualities must be 
given preference over verbal description if they are regarded as being 
in conflict, though in our opinion no such conflict does exist. 

‘^It was also contended that rule 6 (1) (a) should be interpreted in 
the sense that the words ‘ prescribed for elections to the Pmijab Council 
by rules ’ should be taken as qualifying the phrase ‘ the electoral roll ’ 
and not as qualifying the phrase ^ a constituency situate in the same 
province It was not, however, explained to us what can be meant 
by the phrase ‘ the eldbtoral roll prescribed for elections to the Provincial 
Council and we therefore reject this contention. It follows from what 
^has been said above that Mangal Singh was eligible for election as a 
member of the Legislative Assembly by virtue of the fact that his name is 
entered on the electoral roll of the Punjab University constituency, and 
we decide the issue against the petitioner.’’ 

Undue influence or publication of false statements was alleged in 
connection with five documents exhibited as P.W. 47/23, P/16, P/17 
P/ll and P/12. 
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P.W. 47 /23 is a poster prepared by Ishar Singh (P. W. 58) . It contains 
information about the number of votes cast for Mangal Singh and the 
total number of votes polled on the 1st November, 1934 in five districts. 
It contains no mention of votes polled for other candidates It purports 
to be a resume of the approximate result of that day’s polling so far as 
Mangal Singh was concerned. Its preparation, printing and publication 
do not, in our opinion, amount to undue influence in any degree, and the 
statements contained in it are not proved to be false. 

P/16 is a poster purporting to be published by one Ranjodh Singh 
(P.W. 60) stating that Harbans Singh who was a candidate for the same 
election was not a nominee of the Central Akali Dal. There is no evidence 
of a rehable character that Mangal Singh, respondent, had anything to 
do with the printing and publication of this document. Balwant Singh 
(P.W. 61) is the editor of a newspaper in whose newspaper a letter (P.W. 
60/2) appeared which purports to give the same information as P/16. 
This witness clearly deposed that this letter was given to him for publica- 
tion by Ranjodh Singh (P.W. 60). Whether Balwant Singh is telling 
the truth or Ranjodh Singh may be a matter of doubt, but it is clear that 
they are not l5oth telling the truth, and in any case, even if Pi^anjodh 
Singh was not the author of the document P/16, it cannot be held, on 
the evidence before us, that Mangal Singh, respondent, was its author. 

P.W. 17 is a poster which is alleged to have been distributed at 
various polling stations during the polling, and it contains a statement 
that Harbans Singh, one of the candidates, had withdrawn from the 
contest. In our opinion the evidence to the effect that this poster was 
being distributed during the polling is not of a convincing or reliable 
character. Sardar Harbans Singh himself, as P.W. 57, admits, that he 
was present at various polling stations such as Gurah and Moga where 
it is alleged that this poster was being distributed, and also that he had 
his agents at the various polling stations, but the distribution of this 
poster at these polling stations was not seen by himself, nor was it reported 
to him by his agents. No report was made to any presiding officer at 
any poUing station regarding the distribution of this poster. Such a 
poster could easily have been printed at any time after the election 
was over in order to create false evidence in support of the petition, and 
in view of this possibility and the unsatisfactory character of the evidence 
regarding the alleged distribution of this poster, we do not think that 
any connection between it and the respondent Mangal Singh can be"" 
regarded as established. 

P/ll and P/12 are issues of a newspaper called Nawan Dhandhora 
dated 8th October, 1934 and 1st of November, 1934, With this newspaper 
the respondent Mangal Singh no doubt has had a connection, since he 
was for sometime the president of the committee who owned and managed 
this newspaper. The two issues in question contain articles regarding 
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Harbans Singhj who, as already stated, was a candidate for the election, 
and the question which we have to decide is whether these articles fall 
within the scope of rule 4 of part I of schedule V of the Legislative 
Assembly electoral rules, that is to say whether they contain false state- 
ments in relation to the personal character or conduct of Sardar Harbans 
Suigh. We have heard lengthy arguments on the subject of these 
pubhcations, and they have been explamed to us fully. Our considered 
view is that the statements which they contain about Harbans Singh 
do not relate to his personal character or conduct, but relate only to 
his public character and conduct, and they must, therefore, be regarded 
as falling outside the purview of rule 4 above mentioned. 

On the above findings we hold that the petitioner has not succeeded 
in making out his case under the issues which concern the alleged making 
of false statements and the alleged exercise of undue influence. 

It is not proved that any poster was issued by the respondent which 
does not bear the name and address of the printer and publisher thereof 
except that in one case the name of the city where the printer and 
publisher has his address is omitted. This omission did not, in our 
opinion, affect materially the result of the election. The allegation in 
question has reference to rule 8 of part II of schedule V. Rule 44 (1) {a) 
only makes an election void if a corrupt practice which falls under part II 
of schedule V has materially affected the election. As that has not 
occurred in this case, the election is not void on account of the omission 
of the name of the city from the poster in question. 

An attempt was made by the petitioner to prove that detailed 
vouchers have not been filed with the returns of the respondent, and that 
the vouchers are false. No falsity in these vouchers has been, in our 
opinion, established. In the case of Joginder Singh (P.W. 8), this witness 
denied what purported to be his signature on three receipts, but he 
does not deny that he was paid the sums in question to which these 
purport to relate, and if that is the case there can have been no object 
in substituting false for true vouchers. There is also evidence of Hari 
Kishen Datt (P.W. 49) that Joginder Singh did sign these vouchers, and 
there seems no reason to disbelieve this witness. 

Regarding other items there is no definite evidence that any of them 
is false, and the most that the petitioner could do was to try and throw 
suspicion on some of them, but we are not convinced that these suspicions 
are well-founded. 

It is, thus, apparent that the petitioner has failed to prove any 
of the issues, the onus of which lay upon him, and has failed to prove 
either that the election was void or that the returns of the respondent 
were false in any material particular, and we report accordingly that the 
election was not void. 
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As regards costs, a large number of witnesses was examined by 
both sides and many documents were also produced and much time was 
taken in arguing the case. We consider that a lump sum of twelve 
hundred rupees should be paid as costs of the proceedings by the petitioner, 
Narain Singh, to the respondent, Mangal Singh. 



CASE No. LXXIII 
Punjab Landholders, 1924 

(Ptojab Legislative Assembly.) 

■•I 

S. Jaibev SiN’aH . . • • • • Petitioner, 

« 

versus 

B. XJjAGAE SnTGH AND OTHERS • • • ' Respondents ; 

and 

M. Mtthamiviab Insha Ullah • • • * Petitioner, 

versus 


B. Ujaoab Sihoh ahb others 


. • Respondents. 



In the case of postal voting it is essential that the covering letter 
should accompany the closed envelope containing the ballot-paper. It 
must not be inside the envelope containing the latter. 

Votes received after the date advertised should not be counted. 
The Post-office is the agent of the voter, not of the returning officer. 
Irregularities in ballot-papers examined on scrutiny. 
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The election of B. Ujagar Singh to the Legislative Assembly on behalf 
of the Punjab Landholders’ constituency has been called in question by 
separate petitions by S. Jaidev Singh and M. Muhammad Insha Ullah, 
who were his rival candidates at the last election. The petitions are 
based on identical pleas and can be conveniently disposed of together. 


The result of the poll was declared as follows : — 



Votes, 

Ujagar Singh 

ISO 

Jaidev Singh 

167 

Muhammad Insha Ullah 

166 

Jas Jit Singh 

93 

Muhammad Ibrahim Ali Khan 

88 


The petitioners allege that certain votes were wrongly rejected by 
the returning officer, while others were wrongly counted for the respondent 
Ujagar Singh, and claim that on a recount and scrutiny, they would be 
found to have the majority of lawful votes. The trial of the petitions 
resolved itself into a scrutiny of the ballot-papers and determination of 
the validity of the votes claimed or objected to by the parties. On a 
scrutiny of the ballot-papers, only the vo^es detailed in the lists A, B 
and C attached to this report were claimed or objected to by the parties. 
The rest of the pleas having been given up, it is unnecessary to refer 
to them in this report. 

The real dispute in the case centres round ballot-papers falling 
under (1) and (2) in list A, which were left out of account by the returning 
officer, but which the petitioners want to be looked into. It is con- 
ceded that if these ballot-papers cannot be taken into account according 
to the rules, the decision on the other ballot-papers, which have been 
either claimed or objected to by the parties, would not affect the result 
of the election, as in that case respondent Ujagar Singh will still have a 
majority of lawful votes. 

As regards the 36 ballot-papers falling under no. (1) in list A, which 
were received in envelopes without any covering letters, the position is 
briefly as follows. The voting being by post, the voters had to send in 
their votes to the returning officer according to regulations 43 to 45 of 
the “ Regulations relating to the nomination and election of members of 
constituencies in the Punjab to the Legislative Assembly ’’ {vide 
regulations published under notification no. 128 at page 129 of the 
Punjab Gazette Extraordinary, dated 2Sth August, 1923). According 
to these regulations, the voter is required to mark his vote on the ballot- 
paper sent to him and enclose the ballot-paper in an envelope. Along 
with this envelope, he is required to send in a covering letter bearing his 
signature and electoral number, and authenticated by a Judge or 
Magistrate in the manner specified in regulation 55. The voter is 
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required to put the dosed envelope containing liis marked ballot-paper 
and the covering letter in another envelo];)e and then send the latter, hy 
post or otherwise, so as to reach the returning officer on the day preceding 
that fixed for counting of the votes. According to the returning officer’s 
declaration, the 36 ballot-papers falling under (1) m list A were received 
in closed envelopes, but the enveloxDes were not accompanied by any 
covering letter at all. The eight ballot-papers falling under (2) in the 
^ame list were not received by him till the claj^ fixed for counting of the 
votes. ^ Consequently, these ballot-papers were not looked at by him 
and were left wholly out of account, according to regulations 43-45. 

As regards the 36 baUot-XDajD^rs received without any covering letters, 
the contention on behalf of the petitioner Jaidev Singh is tliat the covering 
letters are probably in the inner envelopes along with the ballot-pa ])ers 
and that the returning officer should have opened the inner envelopes 
to see if the covering letters were there. It was conceded that the voters 
did not strictly comply with regulation 45 in not keeping the covering 
letter outside the envelope containing the ballot-paper ; but it was urged 
that the regulations referred to above are only directory ’’ and not 
mandatory ’’ hke the electoral rules themselves. In support of this 
argument was cited the well-known^ English case, Woodward vs, Sarsojis 
in which it was held that certain rules in the schedules of the Ballot 
Act were directory as opposed to the ‘‘ absolute enactments in the 
body of the Act itself, and that while the latter have to be strictly complied 
with, it is sufficient if the '' directory ” enactments are '' substantially ” 
compKed with. We do not, however, think that there is any real analogy 
between the rules and the regulations relating to the Legislative Assembly 
elections on the one hand and the English Ballot Act and the rules 
given in the schedule of that Act. In section 28 of the English Ballot 
Act of 1872, the provisions of the schedules are referred to as directions ’’ 
and on considering the scheme of the Act and the schedules, the Judges 
held in Woodward vs, Sarsons that the rules given in the schedules, 
“ for the most part, if not invariably, ]pouit out the mode or the manner 
of doing what the sections enact shall be done A perusal of the rules 
and regulations relating to the Legislative Assembly will show that the 
regulations caxmot be looked upon as mere directions for carrying out 
what is contamed in the rules themselves. The rules as well as the regula- 
tions are framed by the same authority, viz. the Governor- General and 
it is laid down in the notification relating to the regulations that they 
“ shall apply ” to the conduct of elections of members to the Legislative 
Assembly. The regulations contain many important provisions as 
regards the conduct of the elections, corresponding to those which are 
contamed in the English Ballot Act itself {c/., e.g. regulations 16 and 17 
with section 2 of the Ballot Act). The regulations appear to have been 
separated from the rules simply to facilitate the making of provisions 
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suited to the varying conditions and requirements of the different 
Provinces in India, and not because of their having less force or validity 
than the rules themselves. 

The points in respect of which the rules in the schedule of the Ballot 
Act were held to be merely directory in Woodward vs. Sarso7is, were 
cooparatively minor ones, e.g. whether it was essential for a voter 
to make an exact cross against the name of the candidate, or whether 
a mark approximately hke a cross or answering the same purpose would* 
suthce and so forth. The point at issue before us, viz. whether ,it was 
or was not essential for the voter to keep the covering letter ourside the 
envelope jontaining the ballot-paper, cannot, in our opinion, be looked 
upon as a trivial one. The covering letter is intended to identif^^ the 
voter and plays an important part in the system of voting by post. 
Without the covering letter there would be nothing to show to the return- 
ing officer that the envelope containing the ballot-paper came from a 
registered voter at all. The returning officer could not have opened the 
inner envelope to see if the voter had by mistake enclosed the covering 
letter in it along with the ballot-paper ; for that would haye violated the 
seoecy of the ballot, — a cardinal principle of the system of voting by 
ballot. Regulations 46 and 47 lay down that the returning officer is to 
put into the ballot-box only those envelopes which are accompanied by 
proper covering letters. These envelopes alone are opened in the pre- 
sence of the candidates and can be taken into account in declaring the 
result of the poll {vide regulation 48). It was urged that the returning 
officer would have to open the inner envelopes, at any rate, at the time 
of making out the account of ballot-papers, as laid down in regulation 48 ; 
but it seems obvious from the rule that this may have to be done only 
after declaring the result of poll, when the papers are despatched to the 
Deputy Commissioner for safe custody. The fact has no bearing on 
the result of the poll. It was finally urged that the electoral rules simply 
say that the voting shall be by ballot {vide rule 14(4) of the Legislative 
Assembly rules] and do not specifically lay down (hke section 2 of the 
Ballot Act) that the voting shall be secret. But the system of voting 
by ballot in itself imphes secrecy. A reference to regulations 12, 15, 16 
and 17 will leave no (Joubt that secrecy is intended to be as essential in 
India as in England. It is obviously for the sake of secrecy that regula- 
^tion 45 lays down that the baUot-paper should be closed in an envelope 
and the covering letter along with that envelope put in another outer 
envelope.' Otherwise this elaborate procedure would be perfectly 
meaningless. 

Regulation 41 clearly lays down that regulations 42 to 48 shall 
apply to elections for the Landholders’ constituency. Regulations 43 to 
45 which prescribe the procedure to be followed by the voters are in a 
mandatory form and a copy of these is supplied to the voters. There is, 
36 
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therefore no excuse for any voter for not complying with these regula- 
tions. In the face of the clear and mandatory provisions of the regula- 
tions it is not open to us to treat them as merely “ directory ’’ and 
condone non-compliance with the same. Such a procedure would be 
opposed to the well-established principles of interpretation of statutes 
and would result in imcertainty and confusion. Regulation 45 lays down 
that “ accou7it will not be taken of the ballot-paper in the closed envelope 
unless the covering letter, which accompanies it, bears on it the signa- 
ture BjXid electoral number of the elector and is countersigned and sealed 
with the seal of his office by the attesting officer It was urged that 
this rule makes no specific provision for the case where there is no covering 
letter at all. But we do not think there is any force in this eontentiou. 
According to regulation 45, the only ballot-papers in closed envelopes, 
which can be taken into account, are those which are accompanied by 
properly authenticated covering letters. The others are all to be excluded 
and envelopes received without any covering letters also clearly fall 
under this category. In the case of these envelopes which are accom- 
panied by covering letters but the covering letters are not duly authenti- 
cated, an exception is created by regulation 47 and they are treated as 
tendered ballot-paper ” — so^as to be subject to scrutiny by an Election 
Court. But there is no such provision for envelopes containing ballot- 
papers which are not accompanied by any covering letter at all The 
result is that those ballot-papers in closed enveloi^es, which are not 
accompanied by any covering letters, camiot be taken account of even 
by us. It was urged that regulation 37 alone gives the cases in wdiich 
a ballot-paper shaU be rejected. But regulation 37 refers only to those 
cases where the ballot-papers are actually scrutinized by the returning 
officer. Regulations 43 and 45, on the other hand, refer to cases where the 
ballot-papers in the closed envelopes are left altogether out of account 
owing to non-compliance wuth the regulations. 

It was argued that the above interpretation would mean great 
hardship and that in the case of university elections the practice is to 
open envelopes which are not accompanied by covering letters. As 
regards the former, this is not the only case where non-compliance with 
regulations results in a heavy penalty. What m^y appear to be com- 
paratively trifling errors, would make a vote invalid under regulation 37. 
The right ol voting is a privilege — as distinguished from a duty — and 
when a statute lays down regulations and formalities for the exercise of 
a privilege, a rigorous observance of the same is taken to be intended by 
the legislature and is considered essential (c/. Maxwell : Interpretation of 
Statutes, 5th edition, pages 599-600). As to university elections, we do 
not know exactly what are the regulations governing the same and, in 
any case, the practice in those elections cannot be of any help in the 
face of clear regulations on the point at issue before us. We hold 
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accordingly that the 36 envelopes received without covering letters were 
rightly left out of account by the returning ofScer and cannot be looked 
into. 

We come next to the eight envelopes, which were not received by 
the returning o£6.cer on the 5th December — ^the day preceding the date 
fixed for counting of votes — and were, therefore, rejected under 
regulation 43. It was argued that these envelopes did reach Lahore 
on the 5th December and that the returning officer should have made 
special arrangements to receive them from the Post-office. From the 
post-marks, these envelopes appear to have been delivered on the 6th 
December. There is nothing before us at present to show that the 
letters did reach Lahore on the 5th December ; but even assuming that 
the petitioner is in a position to prove this ( — we were told that evidence 
on the point could be produced, if the argument was accepted), we find 
ourselves quite unable to accept the contention that it was the returning 
officer’s duty to make special arrangements to receive them. There 
is absolutely nothing in the regulations to support this contention. 
According to regulation 45, a voter may send the ballot-paper by 'post 
or otherwise. It is, however, his business to see that it reaches the 
returning officer on the due date fc/. regulations 43 and 45). Even 
if the envelopes were l 3 dng in the Post-office, there was no obliga- 
tion on the returning officer to make special arrangements to take delivery 
from the Post-office. The Post-office, in the present instance, was 
clearly the agent of the petitioner and not of the returning officer. 
Regulation 43 lays down that no account will be taken of the ballot- 
paper unless it is received by the returning officer not later than the 
day before that fixed for the counting of votes The envelopes, in 
the present instance, were admittedly not received on the due date, and 
w^ere, therefore, in our opinion, rightly left out of account by the returning 
officer. 

We may add that we have heard the Government Advocate also 
on the above points and he supported the conclusion we have reached. 

As regards the remaining ballot-papers in dispute the number of 
votes, which are either claimed or objected to by the parties, are as 
follow : — • 



Claimed. 

i 

1 

Objected 

re. 

TJjagar Singh, 

Objected 

re 

Muhammad 
Insha Ullah. 

Jaidev Singh 

7 

2 

1 

Muhammad Insha Ullah 

2 



Ujagar Singh 

2 


— 
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Respondent, Ujagar Singh, had a majority of 13 votes over Jaidev 
Singh and 14 votes over Mnhammad Insha LTlIah. It is, therefore, 
clear that even if the above claims and objections are decided in favonr 
of the X->etitioner, res])ondent, Ujagar Singh will still have a majority of 
lawful votes, and the result of the election will not be affected, in any 
way. We are clearly of opmion that the five ballot-papers falliiig under 
(3) in list A, which were classed as tendered votes under 
Regulation 47, can be scrutinized by us and the I>allot-papers on which 
there ig some writing from which the voter can bo pnmn facie identified, 
must be held to be invalid. But we consider it unnecessary to enter 
into any detailed discussion of these points, as the result of the election 
cannot be affected by the decisioii with regard to these ballot-piipers. 

On the above findings, it is clear that both the petitions must fail. 
We report accordingly under rule 45 that B. Ujagar Singh, respondent, 
was duly elected and that the petitions should be dismissed. 

As regards costs, the points in dispute were technical and some of 
them arguable. In view of the comparatively narrow majority, it cannot 
be said that the petitioners had no justification at all for lodgmg the 
petitions. In the circumstances, the costs need not be heavy. Each 
of the petitioners should pay Rs. 250 only as costs to the respondent, 
Ujagar Smgh. r 

List A. 


Votes claimed or objected to by Jaidev Singh, 


Exhibit nos. 

Desmption. 

C’lann ol’ obji'ct-ioji 

(1) E/l to E/36 

These envelopes containing 
ballot-papers were received 
without any covering letters 
and were left out of account 
by the returning officer. 

1 

The envelopes should have 
been opened by the return- 
ing officer and tho covering 
letters would probably be 
found inside, petitioner 
therefore, claims such of 
these votes as may have 
been cast for him and may 
be valid otherwise. 

(2) H/1 to H/8 

Received after 5th December, 
1923. These were rejected 
by the returning officer as 
received too late. 

1 

These letters did arrive in 
Lahore on the 5th Decem- 
ber and the retummg officer 
wou^d have received them, 
if he had made special ar- 
rangements for receiving 
them after 4 p.m. on that 
day. Hence these votes 
should be looked into. 

(3) F & 1/12 to 
1/14 & 1/18. 

Five votes which were accom- 
panied by covering letters 
but were left out of account 
by the returning officer on 
the ground that the cover- 
ing letters did not bear the 
seal of the attesting officer. 

These are to be treated as 
“ tendered ” votes under re- 
gulation 47, and the validity 
of these has to be decided 
by the Commission. 
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Exhibit nos. 

Description. 

Claim or obj'ection. 

(4) B/1 & C/1 

Rejected by the returning 
officer on the ground that 
the ballot-paper contams 
writmg by which the voter 
can be identified. 

The wi’iting on the ballot- 
papers IS not sufficient to 
identify the voters and hence 
the votes should not have 
been rejected. • 

(5) A/2 

A ballot-paper with two 
marks. This was counted 
as a valid vote for B. XJjagar 
Singh. 

The ballot-paper was bad 
owmg to the two marks, 
and should not have been 
counted as a valid vote. 

(6) A/3 

A ballot-paper with names of 
the candidates written in 
Urdu This was comited 
as a valid vote by the re- 
tui'nmg officer for respon- 
dent, XJjagar Singh. 

The Urdu writing is suffi- 
cient to identify the voter 
and hence this should not 
have been counted as a 
valid vote. 

(7) A/1 

A ballot-paper with names 
of the candidates written in 
Urdu This was counted 
as a valid vote for Muham- 
mad Insha XJllah. 

« 

The Urdu writmg is sufficient 
to identify the voter and 
hence this* should not have 
been counted as a valid 
vote. 


List B. 


Votes claimed by Ujagar SiTigh. 


Exhibit nos. 

Description. 

Claim. 

B/2 

A vote for Ujagar Singh. 
Certain marks were ap- 
parently made by the voter 
a^amst the names of other 
candidates but these marks 
were erased. The return- 
ing officer rejected this 
paper on account of the 
erasures. 

There bemg a clear mark 
against the name of Ujagar 
Singh and none against any 
other name, the erasures 
did not matter and the vote 
should have been counted. 

G/1 

This was rejected by the re- 
turning officer, because the 
electoral number given on 
the covering letter does not 
correspond with the name 
of the voter signing it. 

The mistake in the number did 
not invalidate the vote. 


566 


INDIAN ELECTION CASES 


List C. 


Votes claimed by Muhammad Insha Ullah. 


Exhibit nos. 

Description. 

Claim. 

B/3 

A vote for Muhammad Insha 
i Ullah. There are two 
crosses against the name of 
Muhammad Insha Ullah 
and something looking like 
initials between This was 
rejected by the returnmg 
officer. 

r 

It is not shown that the so- 
called initials are those of 
the voter and are suffi- 
cient to identify the voter. 
The votes should have been, 
therefore, counted as valid. 

I 

B/4 

A vote in favour of Muhammad 
Insha Ullah. The ballot- 
paper was accompamed by 
a letter m Urdu by the 
voter himself and hence 
rejected by the returning 
officer. 

There is no writ mg on tlie 
ballot-paper itself from 
which the voter could be 
identified. Hence this was 
a valid vote. 

1 


CASE No. LXXIV 

Punjab North (M.) 1924 

(Leoislativs Assembly.) 


Raja Ghazanear Ali 


versus 


Petitioner, 


Chaldhri Bahawal Bux and others 


Bespondents. 



A petitioner may not be able to give the necessary particulars 
unless he is granted a scrutiny of the votes. 

A recount should usualh^be granted when the majority is a narrow 

one. 

Marking of votes examined. On the recount petitioner was declared 
to be elected. 
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Chaudhkt Bahawal Bux, respondent, was declared elected to the 
Legislative Assembly on behalf of the North Punjab Muhammadan 
constituency at the last general election, the result of the poll being 
as follows : — 



Votes. 

Chaudhri Bahawal Bux 

. . 397 

R. Ghazanfar Ali 

. . 394 

M. Mohd. Ashraff 

. . 293 

P. Taj-ud-din 

..71 


R. Ghazanfar Ali, petitioner, has called in question the election oii 
the grounds that the returning officer vTongly rejected certain votes in 
his favour as invalid (paragraph 4 of the petition), and wrongly counted 
certain votes in favour of the respondent although they were, as a matter 
of fact, invalid (paragraph 5 of the petition). He also alleged that two 
ballot-papers were entirely missing and the election was, therefore, 
void for uncertainty. He claimed that, as a matter of fact, he had a 
majority of lawful votes, and prayed for a scrutiny and recount and 
a declaration that he is the duly elected candidate. 

The respondent denied the correctness of the petitioner’s allegations. 
He pleaded that only one vote wasjmissing and that as the respondent 
had a majority of three, the result of the election could not be affected 
by the missing vote. He disputed the right of the petitioner to demand a 
scrutiny without giving further particulars with regard to the votes 
claimed or objected to. 

The petitioner, on the other hand, claimed that he was entitled to 
a scrutiny on the allegations made in supx^ort of which he also filed an 
affidavit. He contended that it was impossible for him to give any 
particulars until a scrutiny was ordered and until he had an opportunity 
of insiDecting the ballot-papers properly. The following preliminary 
issues were, therefore, framed and were argued first : — 

(1) Should the petitioner be required to give further particulars 

(e.g. the number of votes for petitioner declared invalid, 
the grounds on which they were declared invalid, etc.) 
with respect to the allegations in paragraphs 4 and 5 of 
the petition at this stage ? 

(2) Is the petitioner entitled to a scrutiny on the allegations 

made in paragraphs 4, 5 and 7 of the petition as they 
• stand at present '? 

The electoral rules require particulars to be given as regards any 
corrupt practices alleged in the petition but are silent as regards the 
form of the petition and the procedure to be adopted when a scrutiny is 
demanded, though the rules evidently contemplate a scrutiny petition 
(c/. rule 44(c) and regulation 37(2) with respect to the elections to the 
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Legislative Assembly). Counsel for the respondent has relied upon the 
English practice, according to which each party has to deliver before 
trial a list of votes intended to be objected to and of the heads of 
objection to each such vote ” [vide Px;Ogers on Elections, 19th edition, 
volume II, page 298). But the English practice is supported by a 
specific rule on the point (see rule 7, Election Petition rules). The 
present petition cannot obviously be held to be bad for want of particulars, 
as there is no such rule in force in India. As regards the question whether 
we should require the particulars to be supplied under the general pro- 
visions of the C.P. Code, or on the analogy of the English practice, we 
consider that there is much force^in the contention of the petitioner, that 
he cannot be expected to furnish any definite particulars until there is 
a scrutiny of the ballot-papers and he has an opportunity to inspect 
them properly. In England, such an inspection is apparently per- 
mitted for the purpose of instituting or maintaining a prosecution for 
an offence in relation to ballot-papers or for the purpose of a petition 
questioning an election or return ” (vide rule 40 of the rules under the 
Ballot Act of 1872, pages 729-30, Rogers on Elections, volume II). The 
corresponding rule in India (vide regulation 49 of the regulations framed 
under rule 15 of the Legislative Assembly electoral rules) lays down, 
on the other hand, that the ballot-papers, etc. shall not be inspected 
or produced except under the order of a competent court or of Com- 
missioners appointed to hold an inquiry in respect of an election It 
is, therefore, clear that the petitioner was not in a position to inspect the 
ballot-papers and obtain the necessary particulars before lodging his 
petition. Regulation 36(c) with respect to the Legislative Assembly 
election, no doubt, provides that at the time of counting the votes, the 
returning officer shall allow the candidates and their agents reasonable 
opportunity to inspect, without handling the ballot-papers But it 
would be scarcely possible for a candidate or his agent to obtain at that 
time such definite particulars as regards the votes to be objected to, 
as are required in England to be delivered on a scrutiny petition (cf. 
Eorms of scrutiny list at page 937 of Rogers on Elections, volume II, 
19th edition). The petitioner has filed an affidavit stating the pro- 
cedure that was adopted by the returning officer ah the time of counting 
the votes, and alleging that it was impossible for him to scrutinize all 
the ballot-papers, as four persons were sorting them. The affidavit 
was not filed with the petition but Counsel for the petitioner has explained 
that he was doubtful on the point, as no definite procedure was prescribed 
by the Indian rules. He had, however, expressed his readiness to file 
the affidavit at the very first hearing and the point is, therefore, not 
material. The respondent has not filed any counter affidavit denying 
the correctness of the allegations made in the affidavit filed by the 
petitioner. We think that, in the circumstances, the petitioner or his 
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agent could not have had sufficient opportunity to scrutinize the votes 
and that he cannot be reasonably required to give the necessary particulars 
without a further and careful inspection. 

The petitioner has alleged in his petition that he w^ould be found, 
on a scrutiny of the votes, to have had a majority of votes and this is 
practically all that is essential to allege in such a petition in England 
{vide Fraser’s Law of Parliamentary Elections and Election Petitions, 
3rd edition, page 224). It was urged that in the Tanjore case, a recount 
was refused when it was prayed for on the basis of ^‘nebulous allegations ” 
(see page 675). But it appears that the application for a recount 
was made in that case only during the course of the inquiry. In the 
present instance, the petition itself is chiefly for a scrutiny and recount 
and both have been specifically asked for in the petition. Moreover, it 
is to be remembered that the respondent Bahawal Bux, in the present 
instance, had a very narrow majority, viz. of three votes only over the peti- 
tioner. In England, when the majority is a narrow one, a recount is 
granted almost, as a matter of course {vide Fraser’s Law of Parliamentary 
Elections and Election Petitions, 3rd edition, page 222). . 

We, therefore, hold that the petitioner was entitled to a scrutiny, 
in the circumstances of the case, on*the basis of the allegations made in 
the petition and the affidavit. Scsutiny was accordingly made of all 
the accepted and rejected votes. (There were no '^tendered” votes). 
The ballot-papers given in the lists A and B attached to this report were 
claimed or objected to by the petitioner and respondent respectively 
on the grounds shown therein. We shall deal first with the ballot- 
papers in the list A, which were claimed or objected to by the petitioner. 

List A. 

Exhibit A-2. — Was clearly a vote for the petitioner and was evidently 
included in the votes for the respondent, Bahawal Bux, by a 
mistake ? This was not disputed by the respondent. 

Exhibit C-1. — The partial cross-mark agamst the name of Mohd. 
Ashraff appears to us to have been caused by folding the paper 
after the cross-mark was made in ink against the name of the 
petitioner. • This wfil clearly be seen by folding the paper and 
holding it against the light. The contention on behalf of the 
respondent that the ballot-paper must be held to be invalid 
under regulation 37 (6) owing to there being cross-mark against 
the names of more than one candidate (no matter how they 
are caused) cannot hold good, as there is no proper cross-mark 
at all against the name of Mohd. Ashraff, while the cross-mark 
against the name of the petitioner is perfectly clear. It may 
be mentioned that in England also, when additional marks 
were caused by folding, the ballot-papers have been held to be 
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good {vide the two bottom figures representing hullotz-papcrs, 
nos. 928 and 1364 on page 157 of Rogers on Eieetioiis, volume II, 

1 9 th edition). 

Exhibit C-2. — ^The mark against the name of ihe respi>ndent, 
Bahawal Bux is not a cross and has been seoiu'd out There 
IS, on the other hand, a clear cross-mark <ig<tin^t me name 
of the petitioner. The mark ag.iiiLst the nanu; of the 
respondent does not give rise to any uncertainty and does 
not matter in the circumstances. The case doe.'^ not fall 
under regulation 37. In similar circumstances, ballot- 
papers have been held to be valid in England [r,J, ist and 2nd 
figures respectively on pages 164 and 166 of Ivogers on Elcetiousg 
volume II, lOth edition). 

Exhibit C-3. — This is practically a case similar to exhibit C-2. 
There is only a hue against the name of respondent, Bahawal 
Bux, while there is a (dear cross-mark against the name of the 
petitioner. The latter must lie taken to be evidence of intention 
to vote for the petitioner. In similar circumstances, votes 
have been held to be valid in England in favour of those candi- 
dates against whose names there were clear cross -marks, as 
distinguished from other marks such as mere hues, etc. (see, 
e.g. the second and third figures of ballot-papers on page 168 
of Rogers on Elections, volume II. 19th edition). 

Exhibit C-4. — In this case, there is a cross-mark agaiUvSt the name 
of the petitioner, but in addition there appear the Urdu letters 
which have been crossed out. The contention on behalf of 
the respondent is that this is handwiting of the voter from 
which the voter can be identified. This contention must, 
we think, prevail. The voter appears to have started writing 
his name and then crossed out the letters. In similar circum- 
stances, votes have been held to be invalid in the Punjab South 
East Towns case (see page 584). In England also, letters in addi- 
tion to a cross have been held to invalidate a vote in some cases 
(see, e.g. figure of ballot-paper no. 410 on page 160 of Rogers 
on Elections, volume II, 19tli edition). 

Exhibit C-5. — In addition to a cross, there is some other mark — 
apparently unmeaning — ^in the blank space opposite the ^ 
name of the petitioner. In the absence of any evidence to that 
effect, this mark by itself cannot be taken to be sufficient to 
identify the voters and camiot, therefore, invalidate the ballot- 
paper (c/. the figure showing baUot-paper no, 926 and the 
remarks with respect to the same in Woodward vs, Sarsons, at 
pages 373 and 383 of Fraser’s Law of Parliamentary Elections 
and Election Petitions, 3rd edition). 
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Exhibit C-6. — In this case the voter has piit a circle against the name 
of the petitioner, while there is no other mark of any kind 
against the names of other candidates. According to the rules, 
the voter ought to put a cross against the name of the candidate 
for whom he intends to vote {vide regulation 17 of the Legislative 
Assembly regulations) The contention on behalf of the 
respondent is that a circle represents no vote at all and hence 
the ballot-paper should be held to be invalid under 37(c). Tha 
point is not free from doubt. The English decisions in 
similar cases are, no doubt, in favour of the petitioner * but in 
England a distinction lias been drawn between the rules in the 
schedules of the Ballot Act aifd the enactments in the body of 
the Act itself. It has beeii held in Woodicanl vs. Sarsons 
that while the absolute enactments in the Act must be strictly 
obeyed, the rules in the schedules are merely " directory ” and 
substantial compliance is sutheient. There seems scarcely any 
justification for taking the regulation 17 (referred to .above) 
to be merely “ directory in India. On the other hand, when 
there is a clear circular mark against the name of the petitioner, 
and no other mark whatsoever against the name of any other 
candidate, it does not seern reasonable to hold that no vote 
is recorded ’’ on the ballot-paper and that, therefore, it is invalid 
under regulation 37(c). It was held in the Punjab South East 
Towns case (see page 584), that unless a case strictly feU within 
regulation 32 ( — ^which corresponded to the present regula- 
tion 37), the mere breach of some other regulation — e.g. the 
lack of the official mark, did not render a vote invalid. Now, 
in the present instance, regulation 17, no doubt, requires the 
voter to put a cross-mark against the name of the candidate for 
whom he wishes to vote and this regulation has been violated. 
But regulation 37 does not specifically lay down that a ballot- 
paper without a cross-mark is to be rejected as invalid. 
Clause (c) of the regulation has been cautiously worded and only 
lays down that a baUot-paper is invalid if no vote is recorded 
thereon On the whole, we think it preferable to hold that 
the circular mark represents a vote and the case does not faU 
within the wording of regulation 37(c). We, therefore, take 
this to be a valid vote for the petitioner. 

Exhibit C-7. — ^This was conceded by the Counsel for the respondent 
to be a valid vote for the petitioner and need not, therefore, be 
discussed. 

We now pass on to the list B. 

Before proceeding to discuss the claims and objections of the res- 
pondent in list B, we may briefly notice a preliminary objection, 
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which was raised by the Counsel for the petitioner. It was urged 
that as the respondent had not taken any objection in his recri- 
minatory petition to the validity of the votes cast for the petitioner, he 
was not entitled to take any objection to their validity even on scrutiny. 
The proviso to rule 42 of the Legislative Assembly rules was relied upon 
hi this respect. These rules, however, do not, as already pointed out, 
specifically lay down any procedure for a scrutiny petition and we 
doubt if the proviso in question can be held to be applicable to the 
present case. In England, the respondent is allowed to take such obje(!- 
tion on* scrutiny {cf. rule 53 of 31 and 32 Viet. C. 125, at page 705 of 
Rogers on Election Petitions, volume II), and a scrutiny <‘Ould hardly 
be fairly conducted otherwise. However, we consider it unnecessary tq 
discuss the xioint further, as we are clearly of opinion that- tlie claims 
and objections of the respondents in list B must all be disallowed. 

List B. 

Exhibits B-1 to B-18. — ^These votes for the petitioner, which were 
counte*d as valid by the returning officer, are objected to on the 
ground that there are faint and partial impressions of thumb- 
marks thereon fromf which the voter can be identified. The 
impressions are, however, extremely faint and partial and are 
in our opinion quite insufficient for identifying the voter. It 
is not difficult to see how these impressions have been caused. 
According to regulation 16, the voter has to affix his signature 
or thumb -impression on the counterfoil of the ballot-j)aper, 
before he receives the ballot-paper on which he has to record 
his vote. The marks on exhibits B-1 to B-1 8 apj^ear to have 
been inadvertently caused when the voters were handling 
the ballot-papers after affixing their thumb-impressions. None 
but an expert can, of course, identify a person from thumb- 
impressions and that too can only be done when he gets the 
thumb-impression of the person concerned for comj^arison. 
The impression on the ballot-paper, by itself, is not sufficient 
for identification. Moreover, the impressions are, as akeady 
stated, very faint and partial and consequently useless even for 
such comparison. We, therefore, hold that these have been 
rightly held to be valid votes for the petitioner. 

Exhibits B-19 and B-20. — There are clear cross-marks against the 
name of the petitioner and the additional dot against the name 
of Mohd. Ashraff on exhibit B-19 and the faint lines on 
exhibit B-20 are immaterial. These votes are similar to 
exhibits C-2 and C-3 and must be held to be valid for reasons 
given in the case of those votes. 
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Exhibit D-1. — This is a case similar to exhibit C-4. There is a 
cross against the name of the respondent, Bahawal Bux, but 
along with it are some Urdu letters, which have been scored 
out. For reasons given in the case of exhibit C-4, this ballot- 
paper also must be held to be invalid. 

The net result of the above is that the respondent, Bahawal Bux, 
loses the vote, exhibit A-2 and the same goes to the petitioner. The 
petitioner also gains the votes, exhibits C-1, C-2, C-3, C-5, C-6 and C-7’ 
Thus the petitioner gains seven votes in all. The petitioner was declared 
by the returning officer to have secured 394 votes ; but on a recount, the 
number of ballot-papers found by us in the sealed envelope containing 
the votes cast for petitioner was only 393. Possibly, exhibit A-2, which 
is really a vote for the petitioner, was included by mistake in the sealed 
envelope containing the votes of respondent, Bahawal Bux. However 
that may be, it will be clear from the above that the petitioner and the 
respondent had the following number of valid votes : — 

Bahawal Bux .. . . 397 — 1=390 votes. 

Ghazanfar Ah .. .. 393 +*7—400 ,, 

The petitioner has thus a majority of four lawful votes. The number 
of votes cast for the other candidate^ was also checked and found to be 
correct. 

As regards the allegation in the petition, that one or two ballot- 
papers were missing, we may note that we found at the time of recount 
that altogether 1,169 votes had been cast for the various candidates, 
while according to the account of the ballot-papers received by the 
returning officer from the Deputy Commissioners ( — ^which was also 
produced before us and checked) only 1,167 ballot-papers had been 
received. There were thus two ballot-papers in excess. It is not clear 
how this excess occurred However, as the petitioner has now been 
found to have a majority of 4, this excess of two ballot-jiapers cannot 
obviously affect the result of the election and does not need any further 
inquiry. 

On the above findings, we report under rules 44 and 45 that the 
result of the election was materially affected by the improper rejection of 
certain valid votes in favour of the petitioner, Ghazanfar Ali, and that the 
petitioner, as a matter of fact, having secured a majority of lawful votes, 
is entitled to be declared duly elected. As the petition was rendered 
necessary only by errors in accepting or rejecting votes, we recommend 
that the parties should be left to bear their own costs. 
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Exhibit nos. 




(J'laim or ufijoctuvii }»y 
jV'Ut loner. 


A vote for petitioner, but was, : The \ole 
tlnougli oversight, eouatod l on utu 
as a vote for the re-poin lent, ' 
bv The reinriiine ottieer. 


A ballot-p<t]>ei Wjtii a vleT 
cross-mork aganis; the juuu'^ 
ol the per'Cioner ain^ a 
partial ci'os'-.-ijvo'k iiii.sl 
the name ot Mehu A'-ieaff, 
another caiulinate. Tins 


The ]/orti()n oi < e»--,.iaati: 
againsi t!'i name kl' Moiui. 
.A.s’a\ih 1-. U(»t le.ili,'' a .'^epa- 
1‘are raai!: a* all iiiide he 
t^ie ji merei; a 

paittal inipiint of liie rnm'-,- 


was rej<‘CTetl liy the return- mark ni ink' a^^aiUU ihe 
mg otiieer. name ot ■jtetnioiv »*, ivnised 

by tlir foidina <>f due papin 
Tiio \ote sliouki ]>e , f)unted 
tor petit loue] . 

A ballot-paper with a cross- Tiiere is a clear cross vigainst 


mark against the name of 
the petitioner and some 
mark ■vrliich was crossed 
out, against the name of 
the icspondent. Kojecied 
by the retyrmiig cTfiicer as 
invalid 

A ballot-paper with a (ross- 
mark against the name of 
the petitioner ,md a mere 
line against the name of 
the respondent. Bejected 
by the returning officer 

A ballot-paper with a cross 
as well as certain Urdu 
letters — ^which were 

subsequently struck out, 
against the name of the 
petitioner. Rejected by 
the returning officer as 
invalid. 

A ballot-paper with a cross 
and another mark against 
the name of the petitioner. 
This was rejected by the 
returning officer as invalid. 

A ballot-paper with a circle- 
mark against the name of 
petitioner. This was re- 
jected by the returning 
officer as invalid. 

A ballot-paper with a cross 
and a line against the name 
of the petitioner. This was 
rejected as invalid by re- 
turning officer. 


the name of the petitioner 
and the other mark, wliich 
has been cios&ed oid, does 
not inatlcr. This is a vahM 
vote for petitioner 


This wua a valits vo't' for tbo 
uetii loiior. 
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Exhibit nos. 

Description. 

Claim or objection by respon- 
dent, Bahawal Bux. 

B-1 to B-IS 

Ballot-papers with some faint 
and. partial marks of thumb - 
impressions. These votes 
for petitioner were counted 
as valid by the returning 
officer. 

These votes for the petitioner 
ought to be rejected as 
invalid, as the voter can 
be identified by the thumb* 
marks. 

B-19 

A ballot-paper with a cross- 
mark agamst the name of 
the petitioner and a dot 
agamst the name of Mohd. 
Ashraff. This was counted 
as a valid vote for petitioner 
by the returnmg officer. 

This vote should have been 
held invalid on account of 
the dot against the name 
of Mohd. Ashraffi. 

B-20 

A ballot-paper with a cross - 
mark against the name of 
the petitioner and faint 
pencil marks agamst the 
names of respondent and 
Mohd. Ashraffi This was 
counted as a valid^vote for 
petitioner by the returning 
officer. ^ 

This should have been held 
' invalid on account of the 
pencil marks. 

D-1 

A ballot-paper with a cross 
agamst the name of the 
respondent. Along with 
the cross, there are some 
Urdu letters, which have 
been scored out. This was 
rejected as mvalid by the 
returning officer. 

The Urdu letters are not 
clear and are insufficient to 
identify the voter. Hence 
this should have been 
taken as a valid vote for 
the respondent. 


37 





CASE No. LXXV 

Punjab S.E. Towns (M.U.) 1921 

(Punjab LEoiSLAmvE Qouncil.) 

Nawabzada Muhammad Irshad Ali Khan . . Petitioner^ 

versus 


Khan Bahadur Mir Muhammad Khan 


. . Bespondent, 



A scrutiny was allowed and several cases of personation were proved. 

A candidate who conies to know of corrupt practices on the part of 
his agents, and takes no steps to disassociate himself therefrom, held 
to connive ^ ^ 

On the recount after disallowing invalid votes petitioner declared 
elected. 

To constitute a corrupt practice, e.g. personation corrupt motive is 
essential. Though fifteen votes were lost owfing to personation, it was 
held that in only tw^o cases were corrupt practices committed. 
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The respondent in this case was returned by a majority of one vote 
only. The parties were the only two candidates for election in this 
constituency and polled respectively 198 and 197 votes. The election 
has been called m question by the petitioner on the grounds that there 
were numerous cases of personation among the voters of the town of 
Simla and that certain voting papers were wrongly held invalid by the 
returning officer. The petitioner has charged the respondent or his agent* 
and friends with connivance at the corrupt practice of personation. 
He has further claimed a declaration under Punjab electoral rule 32 that 
he himself has been duly elected. Under rule 40 of the same rules the 
respondent made recriminatory charges against the petitioner, but 
little evidence was adduced in support of those charges. They have 
not been pressed in argument and we do not propose to refer to them 
further, except in so far as they concern two votes given in his favour, 
which the respondent alleged had been wrongly held invalid by the 
returning officer. We consider that the charges of corrupt practices 
brought by the respondent against the petitioner were improperly and 
recklessly made. 

We shall first take the scrutiny necessitated by the petitioner's 
claim to the votes which he alleges v^re wrongly given to the respondent 
owing to personation. Of these, eight votes have been admitted by the 
respondent, at the time of argument, as lost to him. These are as 
follows : — 

Muhammad Ibrahim, P.W. 3, voted in the name of his father, 
Muhammad Ismail, P.W. 2, voter no. 324 in electoral roll. 

Qazi Ghisu, P.W. 5, voted in the name of his son, Muhammad Ali, 
B.W. 5, voter no. 320 in the electoral roll. 

Abdul Sami, P.W. 7, voted in the name of one Abdul Sami, voter 
no. 168 in the electoral roll, whose age is put down as 30 and 
profession shop-keeping. Abdul Sami is a school-boy of 17 
years of age and he therefore is not qualified as an elector. 

Muhammad Sadiq, P.W, 10, son of Imam Bakhsh, voted in the 
name of Muhammad Sadiq, P.W. 9, son of Amir Din, voter 
no. 13 in th^ electoral roU, Simla Khurd. 

Muhammad Yamin, P.W. 19, voted in the name of his father, Nasir 
Din, voter no. 358 in the electoral roll. 

Miraj Din, P.W. 32, voted twice, his name having been entered ' 
twice by mistake in the electoral roU under nos. 269 and 338. 

Ghulam Ahmad, P.W. 35, son of Mir Abdul Sattar, voted in the 
name of Ghulam Ahmad, son of Muhammad Ibrahim, voter 
no. 223 in the electoral roU. 

Wali Ullah, P.W. 39, voted in the name of his uncle, Muhammad 
Bakhsh, P.W. 36, voter no. 267 in the electoral roU. 
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In addition to the above the petitioner claims as lost to respondent a 
number of other votes, the claim to which is disputed by the respondent. 
These will be dealt with seriatim. 

Muhammad Azam, P.W. 1, a Government of India official, had a 
vote, but being at Delhi, did not vote, and some one else unknown voted in 
his name. He was voter no. 291 in the electoral roll. The respondent’s 
plea that the parentage of this voter is not given in the electoral roll 
and that there might be some other Muhammad Azam, who was entitled 
to vot^ and who actually voted, is rejected. We have it in evidence 
without rebuttal that there is no other Muhammad Azam in Government 
service at Simla. e 

The name of Muhammad Qasim, son of Abdul Aziz, appears twice 
in the electoral roll under nos. 292 and 307, the only difference between 
the entries being that the profession in one case is put down as Sahukara 
and in the other as service. Muhammad Qasim, P.W. 22, states that he 
only voted once, and acknowledges his signature on the identity voucher 
belonging to voter no. 307, while he denies that on the identity voucher 
of voter no. 292. We have some doubt as to the truth of this denial. 
But apart from this, we are satisfied that there is here a lost vote. The 
witness states that there are-'other persons named Muhammad Qasim in 
Simla, but he does not know their parentage. In view of these facts 
we consider that the respondent, who is intimately acquainted with 
Simla, should have been able to produce the Muhammad Qasim, if 
any, who voted as voter no. 292. This he has not done, and without 
therefore deciding that P.W. 22 actually voted twice, we find the electoral 
roH nos. 292 and 307 relate to the same man ; consequently the vote 
given in the name of voter no. 292 is lost. 

Habib, P.W. 25, was not a voter, but voted in the name of some 
voter, probably no. 66 in the electoral roll. We believe the evidence to 
the effect that it was this witness who voted, and hold that the vote 
given is a lost one. 

In the electoral roll under no. 279 appears the name of Muhammadi, 
no parentage, aged 40, profession shop-keeping. Under no. 296 is another 
Muhammadi, son of Salaru, aged 40, profession rshop-keeping. Both 
voted. Muhammadi, P.W. 26, says that Salaru is his uncle, but has no 
son and that he, the witness, voted. He cannot identify the thumb- 
mark on the identity vouchers of either voter, and the Phillaur ,expert 
says that neither is of the same type as the witness’s. We are inclined 
to think that the witness did not vote, and further are not disposed to 
think it proved that there is no other Muhammadi in Simla. The only 
point upon which we credit this witness is when he says that Salaru is 
his uncle and has no son. It is quite unlikely that he would speak falsely 
in this matter. We hold therefore that the witness is the voter entered 
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as no. 296 in the electoral roll, that he did not vote, but that some one 
else voted for him. One vote is thus lost. 

At no. 365 in the electoral roll appears the name of Nur Bakhsh, son 
of Jhandu, profession shop-keeping. This voter appears as P.W. 29* 
He was away from Simla and never voted, and there is no other shop- 
keeper of his name and parentage. This man is illiterate, but the person 
who voted for him signed his name. This is a lost vote. 

At no. 377 in the electoral roll appears the name of Hato. No 
parentage is given. His age is put down as 40 and profession shop- 
keeping. We are entirely convinced by the evidence that th^re is no 
such person as Hato, which is merely a form of address among Kashmiri 
coolies. How the entry came to be made is a mystery, which only the 
enumerator and his superiors would be able to solve. No solution has 
been advanced before us, and the electoral roll of Simla is, we find, so 
defective and incorrect in many particulars that it would be futile to 
follow up any one such defect or mistake in particular. One Ahmad 
Wain, P.W. 30, has come before us, but denies that he voted or that 
his name or alias is Hato : at the same time an affidavit, sworn by this 
man and dated 28th January, 1921 to the effect that his real name is 
Hato and that he voted, is put in as^exhibit R-4. We are not concerned 
at the moment which statement is true. •'We need only say that, even 
if this man did vote in the name of Hato, he was voting in a fictitious 
name, that is to say, he applied for a voting paper in a name which 
was not his own. The vote is lost. 

Under no. 174 of the electoral roll appears the name of Abdul Samad. 
No parentage is given, his age is 40 and profession shop-keeping. 
P.W. 38 says that he is this voter and that there is no other shop-keeper 
of this name in Simla. He did not vote, and denies his signature on the 
identity voucher. He is a respectable and a substantial man, and 
we believe his evidence. The vote is therefore lost. 

Having found on the above scrutiny that fifteen votes are lost 
we have examined the ballot-papers and find that all these lost votes 
were cast for the respondent. 

We have also looked at the voting papers held invalid by the 
returning officer, with reference to regulation 32 of Punjab Government 
notification no. 9, dated 31st July, 1920, and to the various English rulings 
on the subject. We are unable to agree with 

In the Comniissionei*s’ the returning officer that the voting papers 
report, the 1st, 3rd, 6th w xr xy- ^ 

and 9fh symbols are marked thus X, X, or X a-re invalid 

th“ lid, Sthll reasons tlierem given. We hold 

red, and the 4th and 5th them vaM accordingly. On the other hand, 
partly in blue and partly Vn/ 

voting papers marked thus X 

or X are clearly invalid; one of them is marked with more than 



584 


INDIAN ELECTION CASES 


one cross opposite the name of the candidate, while the others appear 
to contain attempts at signing the name of the voter, and bear marks 
by which the elector might certainly afterwards be identified. 

The petitioner claims two more votes, which were disallowed him 
on the ground of absence of the punch-mark prescribed by regulation 25 
under rule 13 of the Punjab electoral rules. One such voting paper is 
not punched at all and one has a defective punch-mark. In England 
want of an official mark may render a voting paper invalid under rule 36 
of schedule I of the Ballot Act, but regulation 32 of Punjab Government 
notification no. 9, dated 31st July, 1920, does not provide that the lack 
of the punch-mark shall invalidate a voting paper in the Punjab, and 
both these votes must be allowed to the petitioner, leaving him a net 
gain of five votes on the spoiled voting papers. This, together with the 
15 votes lost to the respondent, as explained above, leaves the respondent 
with 184 votes, and the petitioner with 202 votes. 

The election of the returned candidate must, therefore, be declared 
void, and the petitioner is entitled to a declaration that he was duly 
elected ; we humbly advise His Excellency the Governor by this reports 
accordingly. 

We now proceed under Punjab electoral rule 45 to record our findings 
on the question of the corrupt practices alleged to have been committed. 
As explained above, we find that the following persons have personated 
the real voters : — 

Muhammad Tbrahim, Qazi Ghisu, Muhammad Sadiq, Muhammad 
Yamin, Miraj Din, Ghulam Ahmad, WaU UUah, Habib. 

The Indian law of personation (rule 2 of part II of schedule IV of the 
Pimjab electoral rules) reproduces the English law as contained in 
section 24 of the Ballot Act and it is now completely established in England 
that unless there be corruption and a bad mind and intention in per- 
sonating, it is not an offence {Stepney case, 4 O’M. So H., 44.) We 
have no hesitation in accepting the same interpretation here and, in 
consequence, we are unable to hold that except in two cases, the persons 
named above, although they personated voters, committed a corrupt 
practice. Their votes, of course, are lost since they were not the true 
voters or entitled to vote and, although they have bpen exonerated from 
the charge of corrupt practice, it does not follow that any person who 
abetted their acts is not himself guilty of corrupt practice. Under the 
definition m rule 8 of part I of schedule IV abetment of any of the acts 
constituting personation is itself a corrupt practice and from this point 
of view, the guilt or innocence of the personator is immaterial. 

The two exceptions are : — 

(1) Muhammad Ibrahim, who voted for his father Muhammad Ismail 
and who admits he can write while his father is illiterate, but who thumb- 
marked his identity voucher instead of signing it. He says that he did 
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this at the instance of the respondent. This may he so, but even so, it 
should have warned him that he was doing something illegal ; and we 
convict him, on these facts, of a corrupt practice under rule 2 of part II, 
of schedule IV of the Punjab electoral rules. 

(2) Miraj Din, a house proprietor in Simla, who voted twice for the 
respondent, passing as voters nos. 269 and 338 in the electoral roll, in 
one case signing his name on the identity voucher in English and in the 
other in vernacular, in the first case signing his correct name and the. 
second making small alterations so as to bring the signature into accord 
with the name as entered the second time in the roll. Under no. 269 
in that roll appears the name of Miraj -ud-din, son of Muhammad Sultan, 
aged 30, profession Sahukara ; under no. 338 the entry reads Miraz Dm, 
son of Muhammad Sultan, aged 24, profession shop-keeping. It has 
been conclusively shown to us that Miraj Din must have entered the 
polling booth twice on separate occasions during the polling day and 
voted on one occasion as voter no. 269 and on the other as voter no. 338. 
When he denies that he went twice to the polling stations, he is guilty 
of a patent falsehood, for not only are his identity vouchers not con- 
secutive, but they are taken from two diiSerent books, being no. 5 in 
Book no. 120/10 and no. 4 in Bdok no. 99/5. Further, it would have 
been impossible for him to have obtained two identity vouchers and two 
voting papers for this constituency at the same time and have run the 
gauntlet of all the polling station officials while so doing. If it be taken 
that both entries in the electoral roll refer to the same person, then on 
these facts his action is not susceptible of explanation on the hypothesis 
that he was imder the hoTia fide impression that he had two votes even 
if it could be assumed that a voter of this standing and education was 
unaware that no voter could have two votes for the same constituency. 
If it be taken that the entries relate to two different persons, then it is 
clear that this man personated one of them. The definitions of persona- 
tion in rule 2 of part II of schedule IV of the electoral rules make it a 
corrupt practice for any one to apply for a voting paper in the name of 
any other person, or for any one who has voted once at an election to 
^or a voting paper in his own name at the same election. Miraj 
Din’s action, which the method he adopted shows was not bona fide — 
thus amounts to personation under one or other of these definitions. 
The petitioner only claims one vote as bad and we have not considered 
the question whether both should be held bad or not. One vote is lost 
to the* respondent. 

We report Miraj Din also as guilty of personation, which is a corrupt 
practice under rule 2 of part II of schedule IV of the Punjab electoral 
rules. In the case of Ahmad Wain, there is some doubt whether he 
voted, but he actually perjured himself on this point and we are sending 
him to the Magistrate under section 476, Criminal Procedure Code ; the 
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conduct of this person may be therefore left to be dealt with by the 
Magistrate. 

We wish here to animadvert on the conduct of Abdul Aziz, municipal 
overseer, inducing his son, who was admittedly not qualified as an 
elector, to vote. This Abdul Aziz was canvassing on behalf of the 
respondent and was actively engaged on his behalf on the polhng day. 
He is a man of some education and must certainly have known that his 
son was not qualified to vote. There is some doubt, however, whether 
the name entered in the electoral roll does not really relate to this Abdul 
Sami, though with a wrong age given, whether deliberately or otherwise* 
We are unable therefore to hold either that the conduct of Abdul Sami 
falls within the definition of personation as given in rule 2 of part II of 
schedule IV of the Punjab electoral rules or that Abdul Aziz committed 
any offence under rule 3 of part I of the same schedule. We msh, 
however, to express our strong condemnation of the action of Abdul 
Aziz, whose son was doubtless acting under the infiuence of his father. 

Although there is some evidence to connect Ali Naqi, sanitary 
inspector of Simla municipality, who also canvassed for respondent, with 
the personation of Muhammad Sadiq, son of Amir Din, by Muhammad 
Sadiq, son of Imam Bakhsh, yet we are unable to find that there is 
sufficient proof to justify a finding^ of the corrupt practice in question, 
that he was guilty of abetment. 

It remains to consider the question how far the corrupt practices 
mentioned above were committed either directly by, or with the con- 
nivance of the respondent himself. We have carefully examined the 
evidence which is both direct and circumstantial against him, hi the 
way of direct evidence, we have the statements of Muhammad Ibrahim, 
P.W. 3, Habib, P.W. 25 and Ghulam Ahmad, P.W. 35, and if these 
statements stood alone, we should have had much hesitation in acting 
on them. We are unable, however, to overlook a number of circum- 
stances which taken together and in conjunction with the oral evidence, 
lead us to the conclusion that, even if he did not directly procure or 
abet the personation of any one voter, yet such personation was with 
his connivance. In the first place, the respondent is an old resident 
of Simla and a vice-president of the municipahty, and must have been 
personally acquainted with many of the voters. Of the total number 
of 150 votes cast in Simla Kalan, all but four were in his favour. There 
are proved 15 cases of personation and we have reason strongly to suspect 
five others. This gives a very large percentage of personated votes, and 
as the respondent admits his presence at the polhng station for about four 
hours on the day, it is difficult to see how some of them did not occur 
in his presence, as the witnesses allege. Of the three votes cast in Simla 
Khurd, one has been held invahd for personation in which Ah Naqi — ^his 
agent and his subordinate in the municipahty — ^is said to have had a part. 
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Moreover, his other subordinate and agent, Abdul Aziz, who admittedly 
canvassed for him, was active at the polling station of Simla Kalan 
and the conduct of this man has already been adversely commented on. 
It is clear that some person or persons were engaged in x^rocuring wide- 
spread personation of voters, a number of whom, being small shop- 
keepers, would naturally be subject to the influence of municipal officials 
It is impossible to believe that all this campaign of personation in the 
interests of the respondent was being conducted without his knowledge 
and complicity. If, therefore, he came to know at the time, as we con- 
sider he must have done, and took no steps to disassociate himself from 
the corrupt practices of his agents, he must be held to have connived at 
Jbhese corrupt practices. 

We report accordingly that Khan Bahadur Mir Muhammad Khan 
is guilty of corrupt practices as defined in section 3 of part I of schedule IV 
of the Pimjab electoral rules. We desire to add a few observations in 
possible explanation of the conduct of the respondent. This was the 
first election held under new and somewhat complicated rules and regula- 
tions. It is possible that the respondent placed himself too much in the 
hands of over-zealous and unscrupulous agents, allowing them to conduct 
this election as if it were a municipal election — ^in which such practices, 
as have been prevailed, are not unlgiown— without realizing the serious 
consequences involved by his action or inaction. The respondent’s 
close connection with Simla would have led him to expect a heavy poll 
in his favour, but owing to the election being held in the winter, many 
voters, such as Government officials, shop-keepers and others, had, as 
is usual, left Simla for the plains. He would thus be deprived of many 
otherwise certain votes unless by some means or other those votes could 
be cast. There is evidence to show that in one case, that of Muhammad 
Sadiq, the real voter was willing to vote for him and in others, as wffiere 
a son personates his father or a father personates his son, the obvious 
inference is that the real voters would have voted for him, and he and his 
agents might not have regarded the matter as very serious. 

The respondent was regarded as a Government man by the non-co- 
operators, who were strenuously opposed to him and probably caused 
many abstentions, although it would be absurd to suppose, as suggested 
by the respondent, that they actually put forward persons to vote for 
him in order subsequently to involve him in the charges now made against 
him. 

It^will be for Government to decide whether the circumstances are 
such that it should exercise the power vested in it under the proviso to 
rule 5(4) of the Punjab electoral rules. We are unable ourselves, from 
the judicial point of view, to make a recommendation to this effect. 

The respondent must bear all the costs of the petitioner which we 
assess at Bs. 2,500. 
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Babh Sasibhxtshah Konar 

Bai Bahadur Prithi Chand Lad Chaudhri 

versus 



PetitionerSy 


Babu Ram Prashad 


Respondent, 



An election agent need not be an elector in the constituency. 

The right of a voter cannot be challenged on any other ground than 
that of personal disability or want of status. 

Except as to cases coming within these grounds the electoral roll is 
binding, not only upon the returning ofi&cer, but also upon an Election 
Court. The returning officer can take evidence summarily as to identity, 
and his decision is open to reversal by an Election Court. 
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In this case the returning officer has held that the candidate was 
not duly nominated because he had appointed as his election agent a 
person who was disqualified from acting as such by reason of his not 
being an elector of the constituency. 

In our opinion the returning officer was clearly wrong. Under 
rule 15 of the election rules only the following persons are debarred from 
acting as election agents : (1) persons found guilty of certain offences' 
or reported by election Commissioners as guilty of certain corrupt 
practices, and (2) persons, who having previously been candidates or 
election agents at an election to a legislative body constituted under 
the Act, have been found guilty of failure to lodge returns or of lodging 
incorrect returns. 

The rules do not require that an election agent shall himself be 
eligible for election as a member, much less that he should be an elector 
of the constituency. 

The petition must therefore be allowed ; and we must find that the 
returned candidate has not been duly elected. We assess the costs of 
the hearing at Rs. 100. 

This finding would under ordinary circumstances make it unnecessary 
to consider the petition of the othes defeated candidate, Rai Bahadur 
Prithi Chand Lai Chaudhri, but as a somewhat important point has been 
raised by him we will give a decision upon it. 

This candidate’s seconder subscribed himself as Modo Sahu, son 
of Munni Lai Sahu, elector of the Kasba Union Committee, Circle no. XI 
In the register of electors there is an elector of the name of Modo Sahu, 
the son of Munni Sahu but there is no Modo Sahu who is the son of 
Mumii Lai Sahu. At the scrutiny of the nomination papers neither 
the candidate nor his representative, nor the proposer, nor the seconder 
put in an appearance and the returning officer held that it had not been 
shown that the seconder was an elector of the constituency. He accord- 
ingly of his own motion rejected the nomination paper. 

Now the regulations framed under rule 13 of the election rules 
provide for the identification of voters. They do not provide expressly 
for the identification pf proposers and seconders, but they seem to imply 
that the returning officer must satisfy himself in the manner he considers 
most suitable that the nomination is in accordance with law. The 
nomiaation form does not require either a proposer or a seconder to 
subscribe the name of his father, but as the electoral roU describes electors 
by their fathers’ names, it would seem to be the returning officer’s duty 
to ascertain the fathers’ names of the proposer and seconder unless there 
be other means of identification available. 

The provisions of rule 42 seem to show that evidence can be given 
at the heariag of an election petition against the returning officer’s 
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decision as to the identity of a voter, but it is not so clear whether the 
same rule should be followed in the matter of his decision as to the identity 
of proposers and seconders. 

Now an election is void when there has been inter alia any material , 
irregularity in regard to a nomination paper or any non-compliance with 
the rules which has affected the result. A wrong rejection of a nomina- 
tion paper on the ground that the seconder is not an elector is a non- 
•comphanee with the rules ; and therefore in our opinion evidence can be 
given in an election court to attack the returning officer’s finding. 

In this case Modo Sahu has given evidence before us which remains 
unchallenged and establishes that he is the person who has been entered 
in the register as Modo Sahu, the son of Munni Sahu. It would seem 
that under the election rules with which we are concerned, as in England, 
the right of a voter, if on the register, to vote, propose or second cannot 
be challenged on any ground other than that of personal disability or 
want of status ; and that except as to cases coming within these grounds 
the register is conclusive not only upon the returning officer but also 
upon an election court or scrutiny. But where there is a doubt, evidence 
of identity may be given before the returning officer (whose enquiry 
must be summary) as well as^ before* the court. 

In England the returning offieer’s decision dismissing an objection 
to the validity of a nomination on the ground that the seconder was not 
a registered voter would seem to be final under rule 13 of the rules framed 
under the Ballot Act, 1872, but his decision allowing an objection is 
subject to reversal on petition questioning the election or return. His 
decision on the right of an elector to vote is always open to reversal. 

In the rules applicable to the case before us the returning officer’s 
decision does not seem to enjoy even the limited protection given in 
England and in our opinion it is open to the seconder in this case to 
give evidence that he is a registered elector. On the evidence given by 
him we are satisfied that he is the same person as Modo Sahu, the son of 
Munni Sahu. 

In Moorhouse vs. Linney, 15 Q.B.D., 273, it was held that an assenter 
who had subscribed a nomination paper as Charles Arthur Burman, which 
was Ms real name, was not competent to urge that he had been erroneously 
entered in the register as Charles Burman ; and the returning officer’s 
decision rejecting the nomination paper was upheld. 

That case was decided on its special facts. Probably the elector’s 
father’s name was not given and there was no means of identif^g him 
with the assenter. On the other hand the courts have held in England 
that a vote or nomination is valid when a voter recorded as P.S. and 
generally known as P.S. votes as J.P.S. {Exeter^ 6 O’Malley and Hardcastle, 
page 235 per Channel!, J.) ; or where a nominator subscribes his surname 
in full but only the initials of Ms Christian names {Bowden vs. Besley^ 21 
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Q.B.D., 309) ; or where a nominator signs as Henry D, Davenport, 
though entered in the roll as Henry D. Evereux Davenport {Harding vs. 
Cornwell, 60 L.T., 959). 

Applying the jDrinciple of these cases it seems to us that the returning 
officer’s decision was erroneous and that the objection must succeed. 

We are not unmindful of the fact that in India the use of double 
names and aliases sanctioned often by rehgion and custom is far more 
widely prevalent than in England, and that the investigation into 
differences between the electoral roU and the statements of voters and 
nominators may prove no light task for election courts ; but the' framers 
of the rules appear to have advisedly refrained from attaching finality 
^to the electoral roU, and we presume that it was the intention of the 
Legislature in India to follow the English rule as to the correction of a 
misnomer. 

The election must therefore be declared void. We assess the costs 
of the hearing at Es. 100. 

We have to observe that services of notice upon the respondent by 
registered post in both cases have been duly proved. He has failed to 
appear but we have received a petition and a telegram purporting to 
have been sent by him in which it^is stated that he does not desire to 
oppose the petitions. In the absence of any proof that these communica- 
tions come from him we are unable to take them into consideration 
either in making our award as to costs, or for the purpose of issuing 
notices under rule 39. Having regard to the course which the respondent 
has pursued there does not seem to be any reason why he should not pay 
the costs of each petitioner. 


38 




CASE No. LXXVII 

Rangoon East, 1932 

(Buema Legislative Council.) 


U Thet Hnan 
U Saing 

U Maung Maung Gyi 
Saw Talk Leong 


versus 


U Ba Pb 

U Maung Maung Ohn Ghinb 


^ Petitioners, 



Respondents. 



Where a summary inquiry can ‘‘ ascertain facts as to identity such 
should he held by the returning officer. To reject a nomination paper 
without making such enquiry is improper. 
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The hearing of this case has lasted much longer than its merits 
deserved. The issue involved is a simple one, and we have no doubt 
that the petition ought to be granted, and that the election should be 
declared to be void. We propose to report to the Governor in that sense. 

The issue which falls for determination in this petition is whether 
the result of the election has been materially affected by the improper 
refusal of two nomination papers, — ^those presented by U Maung Maung 
G3d and U Thet Hnan. Both these nomination papers were rej§>cted by 
the returning officer at the scrutiny of nominations, upon the ground 
that neither candidate was identical •mth the person whose electoral 
‘number is given in the nomination paper as the number of the candidate. 
In U Maung Maung Gyi’s nomination paper the address of the candidate 
is given as no. 53/55, Barr street, Bangoon, and the number on the 
electoral roll ’’ as 670. 

There is no provision in the rules or regulations framed in that behalf 
prescribing that the candidate is required to state the name of the consti- 
tuency on the electoral roll of which his name is registered. It may 
be that it is advisable that a candidate should be required to do so. But 
that is a question of policy with which the court is not concerned. In 
order that there should be no doubt, however, as to the constituency 
upon the electoral roll of which his name is borne U Maung Maung Gyi 
attached to his nomination paper a certified entry from the electoral 
roll of the West Eangoon General Urban constituency, in which it is 
stated inter alia in entry 670 that U Maung Maung Gyi is an elector, and 
that his address is 83, Cheape road. We are disposed to think that a 
nomination paper should be a self-contained document. It is a document 
extracts from which are to be affixed in a public place so that the general 
pubhc may be aware of its contents. If at the scrutiny any question 
should arise as to the constituency on the electoral roll of which the 
candidate’s name is borne, it is provided in regulation 23 (2) (a) that 
“ the production of any certified copy of an entry made in the electoral 
roll of any constituency shall be conclusive evidence of the right of any 
elector named in that entry to stand for election If any question, 
therefore, were to ^ise in connection with the nomination of U Maung 
Maung Gyi as to the constituency on the electoral roU of which his 
name is borne he would have been at liberty to produce, and justified in 
producing, the document which he attached to his nomination paper. 
U Maung Maung Gyi, however, did not wait until the scrutiny in order 
to inform those concerned with the regularity of the nomination of the 
name of the constituency on the electoral roll of which he was registered 
as an elector. 

When the scrutiny took place the returning officer rejected the 
nomination of U Maung Maung Gyi for the following reason : — 
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In the roll the address of U Maung Maung Gyi is given as 83, 
Cheape road, whereas in the nomination paper his address is given as 
no. 53/55, Barr street, Rangoon. The candidate, under the above 
circumstances, is not identical with the person whose electoral number 
is given in the nomination paper as the number of the candidate.” In 
rejecting the nomination of U Maung Maung Gyi, U E Cho, the returning 
ofiS-cer, proceeded under regulation 23 (1) (4), by which it is provided 
that the returning officer may after such summary enquiry, if any, as 
he thin!y:s necessary, refuse any nomination on any of the following 
grounds : — 

that the candidate or any^proposer or seconder is not identical 
with the person whose electoral number is given in the 
nomination paper as the number of such candidate, proposer 
or seconder, as the case may be.” 

Now, the question is whether the refusal of the nomination was 
improper. In our opinion there was no justification in the circumstances 
for the refusal of the nomination of U Maung Maung Gyi. It is not 
disputed that U Maung Maung Gyi’s address is 53/55, Barr street, 
Rangoon, and U Maung Maung Gjd in his evidence before us has stated 
that he used to live at 83, Cheape road, from August, 1930 till June, 1931, 
but that since the end of Jxme, 1931 he has changed his residential address 
more than once. In our opinion the returning officer had no reason to 
suppose that XJ Maung Maung G3d, the candidate whose nomination 
paper he was scrutinizing, was not identical with the U Maung Maung 
Gyi whose name was set out in entry 670 of the electoral roll of the 
West Rangoon General Urban constituency. Nevertheless, the returning 
officer thought fit to reject this nomination paper merely because the 
address 83, Cheape road, was not the same as the address 53/55, Barr 
street. If he had asked one simple question of the candidate the position 
would have been made quite clear. If he had asked the candidate whether 
he had ever lived at 83, Cheape road, the candidate would have told 
him, what is not a matter of dispute, that he used to live at Cheape 
road, but that he had now changed his address. Why the returning 
officer did not ask that question of U Maung Maung Gyi we find it difficult 
to understand. In our opinion there was no ground "which would justify 
any reasonable person in supposing that U Maung Maung Gyi, the 
candidate for the East Rangoon General Urban constituency, was not 
identical with the U Maung Gyi whose number upon the electoral roll of 
the West Rangoon General Urban constituency is 670. In our opinion 
the refusal of U Maung Maung Gyi’s nomination was improper, and it is 
not contended, and cannot be pretended, that the effect of the improper 
refusal of this nomination did not materially affect the result of the 
election. Our finding that the refusal of the nomination of U Maung 
Maung Gyi was improper is sufficient to dispose of this petition in favour 
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of the petitioners, and it is a ground for declaring that the election of XT 
Ba Pe and U Maung Maung Ohn Ghine, the returned candidates, is void. 

The other ground upon which the petition is based is the alleged 
improper refusal of the nomination of U Thit Hnan. In respect of that 
candidate also the returning officer refused the nomination under 
regulation 23 (1) (iv). The returning officer reported : '' The candidate 

is personally known to me, his actual and real name is U Thet Hnan. The 
candidate is not identical with the person whose electoral number is 
given in. the nomination paper as the number of the candidate.’’ As 
the election of U Ba Pe and U Maung Maung Ohn Ghine fnust be 
declared to be void having regard to the improper refusal of the nomina- 
•tion of U Maung Maung Gyi, we are not disposed to consider whether any 
grounds exist, other than those upon which the refusal of U Thit Hnan’s 
nomination was rejected by the returning officer, which would justify 
the rejection of the nomination paper of U Thet Hnan. We are of 
opinion, however, that the refusal of the nomination of U Thit Hnan 
upon the ground upon which the refusal was based was improper. The 
candidate was well-known personally to the returning officer, and the 
returning officer refused his nomination upon the ground that the candi- 
date was not identical with the persc>n whose electoral number was given» 
in the nomination paper as the number oi such candidate. It may be 
taken for the purpose in hand that the name by which the candidate was 
usually known was U Thet Hnan. But there can be no doubt that he 
was sometimes called XJ Thit Hnan. Certain tax receipts were adduced 
in evidence at the hearing before us in which the candidate is sometimes 
called Thet Hnan, sometimes Thit EDaan, and it appears that in entry 
1744 in the electoral roll of the East Rangoon General Urban constituency 
the name of the elector is set out as Ko Thit Hnan of 459, Lower Pazoon- 
daung road. The question before the returning officer was whether the 
candidate, who was generally known as Ko Thet Hnan, but who was 
sometimes addressed as Ko Thit Hnan, was identical with the Ko Thit 
Hnan whose name appeared in entry 1744 on the electoral roll of the 
East Rangoon General Urban constituency. 

In the circumstances in which the scrutiny took place and the 
nomination was reje^cted, the question is was the returning officer justified 
in coming to the conclusion that the candidate was not that person ? 
In our opinion he was not. We accept the evidence of U Thet Hnan 
where he stated I told the returning officer I was the person whose 
name appeared on the electoral roll. I said if any other person of that 
name was produced as being the U Thit Hnan whose name appeared in 
entry 1744 I was prepared to face a prosecution for impersonation”. 
That he did state at the enquiry that he was prepared to face a pro- 
secution for impersonation in certain events is admitted by the returning 
officer himself, and we think that upon this matter the evidence of 
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U Thet Hnan is to be accepted. Having regard to the positive assevera- 
tion by U Thet Hnan of his identity with U Thit Hnan whose name 
appeared on the electoral roll, we think in the circumstances that without 
making further enquiry into the matter the returning officer was not 
justified in rejecting the nomination. It is not without significance that 
at the hearing of the petition not only were witnesses called who stated 
that no other person of the name of U Thit Hnan resided in Lower 
Pazoondaung road, but the respondents have not adduced any evidence 
before us tending to show that the statement made by U Thet Hnan at 
the scrutiny was not true. 

In our opinion the refusal of the nomination of U Thet Hnan upon 
the ground upon which it was based by the returning officer was improper, 
and cannot be supported. 

The result is that we shall report to the Governor that the returned 
candidates U Ba Pe and U Maung Maung Ohn Ghine have not 
been duly elected. Both U Ba Pe and U Maung Maung Ohn Ghine 
have filed written objections to the petition, and have appeared in support 
of the objections at the hearing. We think that an order for costs, 20 
gold mohurs, should be made against both the respondents. 



CASE No. LXXVIII 

Rangoon West (G.U.) 1926 

% 

U Kyaw Zan . . . . . . Petitioner, 

versus 


U Thein Maung 


Respondent, 



Solicitation of voters may not amount to undue influence though it 
may justify the removal of the person sohciting votes from the polling 
booth. 

Mere giving of tea in accordance with the prevaihng custom is not 
corrupt treating. 

Absence of definite particulars precludes petitioner from pressing a 
charge of bribery. 

Personation proved. Claim for seat refused and election avoided. 
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At the election to the Burma Legislative Council for the two seats 
in the Urban General constituency, Rangoon West, held on the 17th 
. day of November, 1925, the result of the polling was as follows : — 


Kheng Beng Chong 


Votes. 

3,520 

U Thein Maung 

. . 

2,923 

U Kyaw Zan 

. . 

2,203 

U Ba Dun 

. . 

1,676 

U Txm Baw 

, , 

751 

U Nyo 

. . • 

235 


Kheng Beng Chong and U Thein Maung were declared elected. 

On the 22nd December, 1925 a petition against both the successful 
candidates was presented by U Kyaw Zan to His Excellency the Governor 
alleging sundry malpractices voiding their election and praying to be 
liimself declared duly elected. Before the hearing of evidence U Kyaw 
Zan withdrew his petition against Kheng Beng Chong and abandoned 
certain of his charges against U Them Maung, confining himself to 
protesting (1) that Mrs. Thein Maung had been guilty of intimidating 
voters at the Pongyi street poUing b^oth ; (2) that U Thein Maung had 
employed agents to get persons to vote for him in the names of dead 
persons or persons who although entitled to vote had not voted ; (3) 
that his agents had paid money to voters to vote for U Thein Maung ; 
(4) that U Thein Maung had caused his agent at Kanoungto to treat 
voters with tea on the day of the election. 

The petitioner in his evidence complains that Mrs. Thein Maung, 
who was acting as agent on behalf of her husband at the booth, stood 
outside the Hpongyi street polling booth and called out to voters in 
insulting tones, her object being to create a disturbance ; at the entrance 
to the balloting enclosure she caught hold of sundry voters asking who 
they were and what right they had to be there , she addressed others 
saying that she was Them Maung’s wife, that she was sliihoing them, 
and that they should vote for her husband ; she accompanied some of 
the voters into the* balloting enclosures and attempted to eject the 
presiding officer’s orderly who was on duty there, complaining that he 
was trying to influence voters ; as she was creating a disturbance, the 
orderly practically dragged her out of the balloting enclosure. U Kyaw 
Zan hints that she may have been instrumental in procuring personation, 
as some of his lady supporters who shortly afterwards endeavoured to 
vote were informed that they had already voted. His agent Po Ya Win 
merely says that she stood at the entrance of the polling booth and 
requested voters to vote for her husband and accompanied as far as the 
entrance to the screened enclosure three ladies who went to vote. The 
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presiding officer U Maung Gale states that Mrs. Thein Maung objected 
to the presence of the orderly near the entrance to the balloting room ; 
he therefore instructed his orderly to go away ; Mrs. Thein Maung in 
spite of the protests of U Kyaw Zan and his own instructions persisted 
in standing near the entrance to the balloting enclosure telling people 
to vote for her husband ; U Maung Gale was reluctant because of her 
sex to order Mrs. Thein Maung out of the polling enclosure ; finally U 
Kyaw Zan handed him a written objection which unfortunately has 
been mislaid. Myo Chun who was assisting the presiding officer mentions 
that IMrs. Thein Maung was rather obstreperous, and that she stood in 
the neighbourhood of the polling enclosure ; in cross-examination he 
volunteers the information that her companion pulled some people.' 
]VIr. Choon Fong who was Beng Chong’s election agent heard Mrs. Thein 
Maung shout that somebody was inside the booth and heard Mr. Kyaw 
Zan complain about the conduct of Mrs. Thein Maung ; Mrs. Thein Maimg 
pulled the presiding officer’s orderly and in spite of remonstrance continued 
to stand at the balloting enclosure talking to the voters as they went in 
pointing out that they should vote for her husband. Mrs. Thein Maung 
denies the imputations made against her and explains that she found it 
necessary to protest from tiipe to time against interference with voters 
by Kyaw Zan. Mrs. Thein Maung does not appear to have molested the 
voters in any way, her violence, if any, being directed towards the orderly 
of the presiding officer to whose presence at the entrance of the polling 
enclosure she objected. We do not find it established that she entered the 
polling enclosure itself, nor can we hold that the mere soliciting of voters is 
undue influence. We are of opinion that although Mrs. Thein Maung did 
create some disturbance that would have justified the presiding officer in 
turning her out of the polling booth, her action does not amount to undue 
influence defined in part 1-2 of schedule IV referring to corrupt practices. 

It is clear that Po Chit, alleged to be an agent of the respondent, 
did give tea to voters in his house early in the day of the election. The 
voters to whom he gave tea were in many cases persons of substance 
whose votes were not likely to be swayed by hospitality of this nature. 
In view of the prevailing custom of giving tea wherever visitors are 
gathered together, we consider that Po Chit was only carrying out what 
he considered to be the prescribed etiquette of the country and that the 
mere giving of tea cannot in the particular circumstances be regarded as 
corrupt treating. We cannot regard seriously the evidence that U- Thein 
Maung himself was seen supplying Po Chit with tea and biscuits, a couple 
of days before the election. 

As regards the allegations of payments by U Ye Ge, all that is estab- 
lished is that U Thein Maung handed over Ps. 50 to U Ye Ge, a member 
of the committee of the Pongyi Street Thamaga Association, one of the 
main functions of which was the public feeding of Hpongyis, with 
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instructions that the association should entertain Hpongyis to that amount 
with rice gruel. Ks. 16 remain unexpended and some months after 
the election when the question arose as to what should be done with this 
balance Mr. Thein Maung said that he preferred not to take the money 
back as it was originally intended for charity, and made the money over 
to the association. 

UKyawZan argues that the contribution of Rs. 16 to the association, 
some members at least of which had votes, is included in the charge of 
the payments to voters alleged in the particulars furnished by him. It 
is objected that it is nothing of the kind and that the petitioner (aljbhough 
given ample opportunity) by not disclosing what his allegations against 
Ye Ge really were is not entitled to gt) into this question. With this 
contention we concur. Mr. Thein Maung admits that he paid to the 
Hpongyi Street Association Rs. 50 for the purpose of supplying rice 
gruel to Hpongyis, his motive being to gain religious merit, which might 
bring him luck in the coming election. It is argued that even supposing 
that the treating of the Hpongyis is held to be a corrupt practice we are 
not entitled to take it into account as it was not alleged in the charges 
originally framed. While agreeing that our functions are judicial and 
not inquisitorial and that we are not entitled to go into evidence on 
charges which were not contained ^t least by reasonable implication) 
in the charges originally framed, we have no hesitation in saying that 
where a party himself admits that he has been guilty of what is prima 
facie a corrupt practice we are bound in the absence of a satisfac- 
tory explanation to take cognizance under section 44(1) of the Burma 
electoral rules of that admission and to report accordingly. Where, 
however, the practice is susceptible of an innocent interpretation the 
Commissioners have no warrant for calling evidence to prove the contrary. 
In the present case U Thein Maung has explained that he desired to 
gain merit by entertaining Hpongyis. In view of the petty nature of 
the entertainment, we consider that this explanation may be accepted 
although we prove the dictum of Bowen, J. (quoted on page 432 of Rogers 
on Elections) that charity at election times ought to be kept by politi- 
cians in the background ’’ and we consider as highly injudicious Mr. Thein 
Maung’s entertainment of Hpongyis in a district with which he had no 
previous connection,* and in which he intended to conduct an election 
campaign. 

In seven cases there is not a shadow of doubt that there has been 
personation. Po U’s widow states that her husband has been dead ten 
years. U Po Thu, ward-headman testifies that Po Chit is dead, that Po 
Dwe and Ma Kin have moved to another quarter, that Ba Than is mentally 
deranged and his whereabouts unknown. Na Thin’s widow proves his 
death, Maung Chin Bo’s son states that his father is twenty years dead, 
while Maung Tun Sein who has left the constituency denies that he went 
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to the poll. As the truthfulness of these witnesses has been in ho way 
impugned we accept their statements. The electoral rolls in charge 
of the tellers and the token clerks’ tally list show each of the above- 
mentioned voters as having recorded his or her votes. 

Three witnesses came forward to admit that they personated Chin 
Bon, Tun Sein and Ba Than at the instigation of Saya Hla Ma Ngwe 
Bu, Maung Po Yin, Maung Po Yi, Maung Thein Pe admit that they 
voted for Ma Kin. Po Chit, Ba Than and Po Dwe, being persuaded to 
do so by Saya Khin. Although there are indications that there has been 
some embroidery of their story the main features of the evidence of these 
witnesses have not been seriously shaken m cross-examination. 

The first group of personators allege that they were instructed by 
Saya Hla to endeavour to get tokens which they were to bring back to 
Saya Hla who in turn handed them over to Saw Nyun, the election 
agent of Thein Maung — ^who had wisely concluded that the best way of 
ensuring that purchased votes would be cast for his candidate was to 
put the tokens in the ballot-box himself. Saya Hla is a schoolmaster 
in charge of an unrecognized school. He explains that he worked hard 
for U Thein Maung — who was chairman of the education board — ^in return 
for a promise that his school would be recognized. It was only after the 
election when he had failed to o'^tain the desired official recognition, 
that he turned against U Thein feeling that he had been tricked. Not- 
withstanding U Thein Maung’s repudiation of any promise on his part 
and his ejBforts to minimise the role played by Saya Hla in assisting him 
in the election, we are convinced that Sya Hla worked for Thein Maung 
with his consent and knowledge and that Thein Maung had held out 
hopes of recognition to Saya Hla in return for loyal co-operation at the 
election. The evidence of U Po Thein, vice-president of the Dana 
Presaga association which admittedly worked in Thein Maung’s interest 
is conclusive on the point, while a letter written to Maung Min Din by 
U Thein Maung in which he stated that on the advice of Saya Hla he 
was approaching U Min Din to ask for motor boats to assist him in the 
election shows that Saya Hla, six days before the election, was in direct 
communication with U Thein Maung and assisting him on in his campaign. 
Saya Hla, subsequent to the election must have been aggrieved by some 
action or fancied action on the part of U Thein Maung to have acted 
as he has done. It may be added that the promise by U Them Maung, 
as it was not for the purpose of influencmg the vote of Saya Hla, was ' 
in no way a corrupt practice. Saya Hla says that at the instigation of 
Saw Nyun he bought the three personators, namely, Maung Tha Maung, 
Maung Win and Maung Sein. It may be argued that Saya Hla’s word is 
not to be trusted in view of his admissions of pique. The very candour 
of these admissions is in his favour. Moreover, it must be considered 
that to go into the witness box and admit to behaviour which the man 
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in the street regards indulgently as smart practice involving little moral 
turpitude is a very different matter from committing perjury. It is 
doubtful whether the Dana Presaga association which is interested in 
the welfare of his school would view with any great favour the spectacle 
• of Saya Hla for swearing himself to ruin U Thein Maung. It is significant, 
moreover, that no counter allegations of personation have been brought 
against U Kyaw Zan. Had it been established that personation was 
taking place on a large scale on his side it might be permissible to assume 
that possibly the personations now established were on his behalf. 
Maung Saw Nyun’s eagerness to repudiate what is obviously hi^ hand- 
writing on the copy of the electoral roll that he gave Saya Hla, and 
on which Saya Hla himself marked the dead and absent voters shows 
tfiat the relations of Saw Nyun with Saya Hla were not of an innocent 
nature. 

The other group of personators allege that they were asked to 
personate by Saya Khin, who paid them for their trouble. Saya Khin 
has gone into the witness box to rebut the evidence, but his demeanour 
has if anything strengthened it as — ^although admittedly an agent of 
U Thein Maung — he professes to have taken no active part whatsoever 
in the election. Were he to be believed one might well ask what ad- 
vantage U Thein Maung expected tc\gain t>y enrolling him as an agent. 
We have been most unfavourably impressed with his evidence and with 
that of Saya Nyun, U Thein Maung’s election agent, who fenced steadily 
during his cross-examination and showed a manifold lack of candour 
throughout the whole of his evidence. The credibility of Saya Khin is 
not improved by the record in the polling register that two votes were 
cast in the name of his wife Ma Aye, one for her property in Kyaiklat 
street, the other for her Pantanaw street property ; his assistant U Chit 
Po who is supposed to have prepared the lists for that quarter makes 
the astounding statement that he does not know why Ma Aye’s name 
appears in the Kyaiklat street roll, although he must be weU aware that 
she owns property there. The general tenor of the evidence of the 
majority of the witnesses produced for U Thein Maung is surprisingly 
unconvincing. 

The evidence, a^ a whole, establishes that Saya Hla at the instance 
of Saw Nyun, election agent of TJ Thein Maung, paid money to Maung 
Tha, Maung Win and Maung Sein who personated Chun Bon, Tan Sein 
and Ba Thin and that Saya Khin paid money to Ma Ngwe Bu, Maung Po 
Yin, Maung Po Yi and Maung Them Pe to personate Ma Kin, Pio Chaing, 
Ba Than and Po Dwe. We do not, however, consider it proved that U 
Thein Maung — ^who apart from his denial of his promises to Saya Hla 
has given his evidence with candour — ^had any knowledge of the purchase 
of votes. He is therefore not Kable to disqualification under 
rule 5. 
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The English principle is that the interests of the electors are para- 
mount and that where a successful candidate has been subsequently 
declared disqualified, unless his electors had reason to know that the 
disqualification existed when he presented himself for election, their 
votes cannot be regarded as wholly wasted. Unless, therefore, a petitioner 
can establish that had it not been for the delinquencies of the unseated 
respondent or his agents the petitioner was morally certain of election the 
constituency is entitled to another opportunity of exercising its choice 
of a representative. There is nothing in our electoral rules to contradict 
this principle which appears to us to be at the base of the very concept 
of representation, and this will govern our decision.^ 

In the present case U Kyalt^ Zan who was over 700 votes behind U 
Thein Maung and less than 600 votes ahead of U Ba Dun has produced 
no evidence that there was even a high probability of his election. 

Although, therefore, U Thein Maung must as the result of the 
behaviour of his agents be unseated under rule 44 (1) (6) U Kyaw Zan is 
not entitled to claim the seat. 


1 See section 3 (2) of part III of the Government of Burma (Corrupt Practices 
and Election Petitions) Order, 1936. 



CASE No. LXXIX 

Rawalpindi and Lahore Divisions 1924 

(Punjab Legisi^tive Council.) 

% 

Labh Singh . . . . . . . • Petitioner, 

versus 

Nieanjan Dass . . . . . . Respondent. 


39 



There is no objection to a petitioner filing a second petition by way 
of precaution. 

Unless petitioner claims the seat he caimot challenge the return 
of election expenses made by the resj^ndent before the election court. 

An election court can enquire into an allegation of disqualification 
of a voter or candidate. In this case evidence was allowed that the 
candidate for a non-Muhammadan constituency was a Sikh. 

Definition of Sikh discussed. 
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Petitioneb, Labh Singh, respondent, Niranjan Dass and two other 
persons were candidates for the '' Rawalpindi Division and Lahore 
Division (North) non-Muhammadan ” constituency at the last election 
for the Punjab Legislative Council. The returning officer held the 
nomination papers of all the candidates excepting respondent, Niranjan 
Dass, to be invalid, with the result that the respondent was declared 
duly elected. Petitioner contends that the returning officer was not* 
justified in holding his nomination papers (petitioner had presented five 
in all) to be invalid, and prays for a declaration that the electioh of the 
respondent was null and void. 

Respondent, Niranjan Dass, pleaded that the grounds on which the 
returning officer rejected the petitioner’s nomination papers were sound, 
that there were other grounds as well for holding the said nomination 
papers to be invalid, and that the declaration accompanying the nomina- 
tion papers was invalid for want of stamp. Respondent also raised a 
further plea that the petitioner was a “ Sikh ” and as such was not 
entitled at all to stand as a candidate for a non-Muhammadan constituency, 
according to rule 6(6) of the Punjab electoral rules. 

Certain preliminary issues were "disposed of by an order, dated 27th 
March, 1924, a copy of which forms' an annexure to this report. The 
remaining issues, which now require decision, are as follows : — 

The Commissioners held that a nomination paper could be properly 
refused only if there was any prima facie good ground for doubt as to 

identity The returning officer has been given powers to make a 

summary inquiry, and if he really thought that there was any room for 
doubt as to identity in the present case, he would have been, we think^ 
well advised to do so before refusing the nomination paper. In the 
present case, the only difference consists of the prefix ^ Mr.’ or ‘ Sardar 
before the names 

They further pointed out that the right to vote of a person who is 
enrolled as a voter cannot be questioned in an election court except on 
the ground of disability 

The last issue raised a point of some interest and importance. 
Respondent’s contention was that the petitioner is a “ Sikh ” and is, 
therefore, not entitled to stand as a candidate for a non-Muhammadan ” 
constituency {vide rule 6(6) of the Punjab electoral rules). The petitioner 
had raised a preliminary objection that as his name was on the electoral 
roll of the constituency in question, the respondent had no right to raise 
this point. An issue was framed on the point and was decided in favour 
of the respondent by order, dated 27th March, 1924 {vide annexure to 
this report). “The question whether petitioner is or is not a Sikh has> 
therefore, to be decided by us on its merits.” 
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According to rule 6(6) referred to above, only a ' non-Muhammadan ’ 
is entitled to stand for a non-Muhammadan constituency. The term 
' non-Muhammadan ’ has been used in a peculiar sense and includes 
all persons who are neither Muhammadans nor Sikhs. The contention 
of the respondent is that the petitioner is a Sikh and, therefore, not a 
‘ non-Muhammadan We have, therefore, to determine who is to 
be considered a ‘ Sikh ’ for the purposes of rule 6(6). 

^ Unfortunately, the electoral rules themselves do not give any clear 
definition of the word ' Sikh ’ for the purposes of this rule. The word 
' Sikh ’^has been, however, explained in schedule II under rule 8, relating 
to the qualifications of electors a§ follows : — 

If any question arises as to whether any person is or is not a Sikh, 
he shall be deemed respectively to be or not to be a Sikh according as 
he makes or refuses to make in such form and manner as the Local 
'Government may by regulation prescribe a declaration that he is a Sikh. 
According to form no. VII attached to the regulations, the declaration 
prescribed by the Local Government is as follows : — 

‘ I solemnly affirm that I am a Sikh, that I believe in the Guru 
Granth Sahib, that I beKeve in the Ten Gurus, and that I 
have no other religion.’ 

Judged by this test, there is no doubt that the petitioner is not a 
Sikh. He refused to make the above declaration both before the returning 
officer and before us. In fact, his name was placed on the electoral roll 
of the non-Muhammadan constituency on his own motion, as already 
stated. It is, however, argued for the respondent that the above test is 
not binding on us, so far as rule 6(6) is concerned, and the word ' Sikh ’ 
should be taken in its general sense. We have been referred to the 
description of the different types of Sikhs found in the Punjab, as given 
in the Census reports of 1911-12 (pages 153-55) and 1921-22 (pages 183-87), 
and it is pointed out that the line of demarcation between Hindus and 
certain types of Sikhs is extremely faint. 

But general considerations of the above character cannot be of help 
to the respondent for the purposes of the issue before us. We are con- 
cerned with the meaning of the word ‘ Sikh ’ for the purposes of the 
electoral rules. For certain reasons, the ' Sikhs ’ have been granted 
special representation on the Legislative Council, There are different 
types of Sikhs, and some are not easily distinguishable from Hindus. 
To whom was the special representation meant to be given"? The 
legislature anticipated the difficulties likely to arise in this respect and 
has, therefore, given a clear indication of the class of Sikhs to whom special 
representation was meant to be given. The regulations under rule 8 
give an explanation of the word ‘ Sikh ’ for the purposes of determining 
the electors for the Sikh constituencies. The declaration laid down as a 
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test by the Local Government emphasizes that the person must not only 
believe in the Granth Sahib and the Ten Gurus, but must ' have no 
other religion This, we consider, is the real determining factor. 
Unfortimately the rules do not make it clear that this definition is meant 
to be adopted even for the purposes of rule Q{b), But we have little 
doubt that this must have been the intention. If the legislature did not 
want to restrict the choice of a candidate, the Sikhs could easily have 
been left to elect any person they liked, — whether he was a Sikh according, 
to the test of the declaration specified above or not. But the legislature 
has thought it necessary to restrict the choice of a candidate too t5 Sikhs. 
It can scarcely be supposed, in the circumstances, that the word ‘ Sikh ^ 
in rule 6{b) was intended to be taken in a sense different from that of the 
explanation and declaration referred to above. 

It was urged that we must interpret the rules, as they stand, and 
that it is not for us to speculate as to what was the intention of the 
legislature (4 I.L.R. Lahore, 323). But this rule applies only when the 
words admit of one and only one interpretation. A different rule has 
to be applied when the words are capable of different interpretations, as 
in this case. ‘ The words of a statute when there is a doubt about their 
meaning are to be understood in the sense jn which they best harmonize 
with the subject of the enactment and the object which the legislature 
has in view. Their meaning is found not so much in a strictly gram- 
matical or etymological propriety of language, nor even in the popular 
use, as in the subject or in the occasion they are used and the object to 
be attained,’ (Maxwell : on the Interpretation of Statutes, 5th edition, 
page 85.) Taking the rules and regulations as a whole, the conclusion 
seems almost irresistible that the word ‘ Sikh ’ in rule 6(6) is used in 
no other sense than that of the explanation and the declaration given in 
the regulations under rule 8, and the schedules attached thereto. 

‘^But even apart from the above test, the respondent has in our 
opiaion failed to establish that the petitioner is a Sikh. The only facts 
which the respondent has attempted to prove are : — 

(i) That the petitioner’s father is a Sikh. Every person born of 

a Sikh father is a Sikh and that, therefore petitioner is a 
Sikh. " 

(ii) That the petitioner described himself as a Sikh in his appUca- 

tion for the B.A. and M.A. examinations, and was so des- 
cribed in the results of those examinations. 

(iii) That petitioner has been described at times as ' Sardar Labh 

Singh and has been so described even in some of the 
posters issued at the last election. 

(iv) That the petitioner was looked upon as a ' Sikh ’ member of 

the Gujranwala municipal committee. 
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‘'As regards the first point, the petitioner’s father Sundar Singh was 
produced as a witness. He has, however, deposed that he is a Hindu 
and not a Sikh. He wears ‘ janeo ’ and worships idols. He believes in 
Vedas and Puranas, and the marriage ceremonies, etc. in the family 
are performed according to Brahmanic rites. The mere fact that he 
wears long hair and respects the Granth Sahib is obviouly insufficient, 
under the circumstances, to establish that he is a ‘ Sikh Any Hindu 
pr Muhammadan may respect the Bible, but he does not thereby become 
a Christian. The respondent has not taken the trouble to produce any 
witness^whose opinion as to who is to be considered a true Sikh could 
be taken as authoritative. The ^learned Counsel for the respondent has 
advanced the extraordinary proposition that Sikhism is merely a sort of 
caste depending upon birth and not belief. No authority in support of 
the proposition has been cited, and the position seems to us to be wholly 
untenable. 

“ The next point appears to be ^ prirna facie ’ in favour of the respon- 
dent, but has been sufficiently explained by the petitioner. The 
petitioner’s father used to wear long hair, and had a name ending in 
‘ Singh Petitioner himself had a similar name. He w^as, therefore, 
taken to be a ‘ Sikh ’ and was describ^ed as such in his school and college 
days. In those days the line of di&^tinction between Hindus and Sikhs 
was not so sharply marked, and Hindus, who had a reverence for the 
teachings of the Ten Gurus, had no objection to being looked upon as 
Sikhs, — ^in the sense of a Hindu sect. They, however, never considered 
themselves non-Hindus. The petitioner, whose opinions on religious 
subjects were not formulated in his young days, continued to be des- 
cribed as a Sikh as a matter of routine till he left his college ; but when 
the antithesis between the two religions was brought into prominence 
by the gathering force of the Khalsa Eeform movement, he had no 
difficulty in locating his real faith. Eor the last 15 years or more, the 
petitioner has never called himself or been described by others as a Sikh. 
He has been prominently connected with a number of Hindu institutions 
and is looked upon as a Hindu leader. In an important Sikh centre like 
Gujranwala, where there are several Sikh institutions, he has not had any 
connection with them. The petitioner cannot, therefore, be accused 
of having renounced his faith merely for the purposes of the election. 
We have already held that Sikhism is not a caste depending upon mere 
birth. Even if it be supposed for the sake of argument that the petitioner 
was, or was considered a Sikh at one time, it does not follow that he 
must always remain a Sikh. It would be absurd to class a person as a 
Sikh in spite of his declarations and conduct to the contrary. 

The petitioner being eligible as a candidate and his nomination 
papers having been wrongly refused, the result of the election must 
be held to have been materially affected. We are, accordingly, 
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of opinion that the election of respondent, Niranjan Dass, was null and 
void, 

'' The respondent should pay the cost of the petitioner, which we 
assess at Rs. 500.” 

Annextjee to Report. 

Four preliminary points have been raised in this case and vill be 
disposed of by this order. 

The first contention raised by the respondent is to the effect that the 
petitioner filed two petitions ; that he could file only one, and l^hat the 
one he first filed was not filed within the time allowed by rule 32, and 
that therefore neither of the petitions could be gone into. 

The scrutiny of the nomination papers took place on 6th November, 
1923. All the nomination papers presented by the petitioner were held 
to be invalid, and as the respondent was the only other candidate he was 
declared elected. The result of the election, however, did not appear in 
the Government Gazette till the 30th November, 1923, while the respon- 
dent filed his return of election expenses on the 3rd January, 1924. Now 
the first petition was presented to His Excellency the Governor on 
3rd December, 1923 while, the second petition was presented on 16th 
January, 1924. Both petitions are in identical words except that the 
second bears a note to the effect that the first petition had been filed 
before the respondent had lodged his return of election expenses, and that 
therefore by way of precaution a second petition was put in after the 
return of the election expenses had been lodged. 

It was argued that rule 32 (1) {a) lays down that an election petition 
has to be presented within 14 days from the date on which the return 
of the election expenses of the returned candidate and the declarations 
referred to in rule 19 are received by the returning officers. It was 
admitted that the second petition was filed within these 14 days, but it 
was contended that the first petition was filed before those 14 days and 
was premature, and should be dismissed as being against the provisions 
of rule 32 (1) (a) while the second petition should be dismissed because 
the candidate had no power to file a second petition. On the other 
hand, it was argued on behalf of the petitioner that the petitions had 
been sent to the Commissioners for trial by His Excellency the Governor, 
and that they had no power to go behind this order and to dismiss them. 
We do not, however, propose to settle these points as it seems to us quite 
clear that there is no defect by reason of the two petitions presented in 
this case. The petitions are exactly the same. One was filed before the 
period of 14 days mentioned in rule 32 (1) (a) and the other was filed 
within those 14 days. It is obvious that one or other of those petitions 
is a good petition, and there is no substance in the contention that 
because the petitioner filed a second petition by way of precaution he 
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ought to be penalized by having both the petitions dismissed. We 
would so decide. We further point out that in England a supplemental 
petition may be filed to meet some difficulty as to the time at which 
the original petition was presented (See 2 O’M. & H., 127 and page 686 
of Parker’s Election Agent and Returning Officer, 3rd edition). 

Another point raised by the respondent was that it was competent 
for him to attack the petitioner, even though the petitioner did not 
claim the seat for himself, by stating that the petitioner was himself 
ineligible for election for five years as he had not lodged his return of 
expensed in the manner prescribed by rule 19, and that the said return 
was also false in some material particulars. The respondent asked that 
this question should be gone into by the Commissioners, even though it 
was admitted that under rule 42 the respondent could not give evidence 
to prove that the election of the petitioner would have been void if he 
had been the returned candidate and a petition had been presented com- 
plaining of his election. 

There is no doubt that a recriminatory statement cannot be filed 
by the respondent as the petitioner has not claimed the seat. The 
argument, however, on his behalf was that an allegation which falls 
within rule 5(4) cannot in itself be m^de a ground of an election petition 
as it does not fall within rule 44. duch a ground can only be taken if 
some other ground falling within rule 44 is also alleged. In the Attack 
case, there was some discussion of this question. In that case the 
petitioner claimed the seat, and therefore we think that there is 
a distinction between that case and the present case. Where the peti- 
tioner himself claims the seat any ground of attack should be allowed 
to the respondent. It was held in the Attach case that the Commissioners 
could not report that an election should be declared void on the ground 
that a false return of election expenses had been made, but such an election 
could be avoided by a declaration under rule 25 that the seat of the 
elected person was vacant by reason of ineligibility arising out of the 
application of rule 5(4). The Commissioners in that case thought in 
the circumstances of that petition that they should go into the question 
of the alleged false return of expenses of the petitioner and not leave the 
question to be decided in a judicial proceeding before a magistrate. 

It is quite clear that we are not compelled to go into this question, 
and we are further of opinion that when the petitioner himself does not 
claim the seat this question should not be gone into by us, though the 
respondent can take any steps he cares to have the matter decided by a 
magistrate. In England recriminatory evidence can be given by the 
respondent only when the petitioner claims the seat (see Fraser’s Law 
of Parliamentary Elections and Election Petitions, 3rd edition, page 228). 
We have been referred to no case in which a respondent was allowed to 
attack the return of the election expenses of a petitioner who did not 
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claim the seat. For these reasons we decline to go into this question, and 
in doing so we distinguish the Attack case already referred to where tho 
petitioner claimed the seat. 

The last point taken arose as follows : — 

The respondent alleged that the petitioner was a Sikh while the 
constituency was a non-Muhammadan one, and that therefore the 
petitioner could not be a candidate for this constituency. The petitioner^ 
however, raised the objection that this question could not be gone into/ 
because he was shown in the electoral roll of the constituency in question, 
and it must therefore be taken that he was not a Sikh but a Hindu or 
rather non-Muhammadan. Here we a^e of opinion that the point can 
be raised. Our reasons are as follows : — 

Rule 9(3) states that the orders made by the revising authority as 
regards an electoral roll shall be final. Then rule 10 lays down that 
every person registered on the electoral roll of any constituency shall be- 
entitled to vote provided that — 

{a) no person shall vote at any general election in more than 
one general constituency or both in the commerce and in 
the industry constituency, and 

{h) no person shall vote at any election if he is subject to any dis- 
ability stated in rule 7. 

The effect of these two rules is to make the electoral roll final as 
regards voters except that a voter, if he is on the roll of more than one 
general constituency can only vote in one of them at a general election, 
and even though he is on an electoral roll he is not entitled to vote if 
he is subject to any of the disqualifications given in rule 7, i.e. if he is 
not a British subject or is under 21 years of age, etc. etc. With these 
qualifications electoral rolls are undoubtedly final as regards voters. 
Further paragraph 5 of schedule 11 of the rules states that a person 
shall be qualified as an elector — 

(a) in a non-Muhammadan constituency (as the present is) who 

is neither a Muhammadan nor a Sikh : 

(b) in a Muhammadan constituency who is a Muhammadan, 

' and 

(c) in a Sikh constituency who is a Sikh : 

provided that such person has certain further qualifications. It is 
further* explained in that paragraph that if any question arises as to 
whether any person is or is not a Sikh he shall be deemed respectively to 
be or not to be a Sikh according as he makes or refuses to make in such 
form and manner, as the Local Government may by regulation prescribe, 
a declaration that he is a Sikh. Further regulation 2(14) of the regulations 
published under notification no. 639, dated 20th August, 1923, states 
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that an objection to the registration of an elector on the roll of a Sikh 
constituency shall be accepted unless the person objected to appear and 
makes the declaration in form no. VII appended to these regulations. 

From the above discussion, therefore, it is quite clear that a voter 
can place himself either on a Sikh electoral roll or a non-Muhammadan 
electoral roll subject to his taking or refusing to take the prescribed 
declaration. That electoral roll is final subject to certain qualifications 
an so far as the person is entitled to vote. It does not follow, however, 
that the same rules apply to a candidate. In fact the rules regarding 
candid&tes are so different and so clear that we must hold that in their 
case it can be challenged as ^to whether they are Sikhs or non- 
Muhammadans. 

The first rule as regards candidates to be considered is rule 6 which 
runs as follows : — 

6(1) No person shall be eligible for election as a member of the 
Council to represent a general constituency, unless — 

(a) his name is registered on the electoral roll of the constituency 

or any other constituency in the province, and 

(b) in the case of a non-Muhammadan, Muhammadan or Sikh 

constituency he is himself a non-Muhammadan, Muham- 
madan or Sikh, as the case may be. 

(2) No person shall be eligible for election as a member of the 
Council to represent a special constituency unless his name is entered on 
the electoral roll of the constituency. 

(3) For the purpose of these rules — 

(a) “ General constituency ’’ means a non-Muhammadan, Muham- 

madan or Sikh constituency, and 

(b) Special constituency ” means a landholder’s. University, 

commerce, or industry constituency. 

This is a general constituency and rule 6(1) appHes. If it is assumed 
that the petitioner is on the electoral roll of the constituency in question 
(which is his own allegation) then he fulfils the condition laid down in 
rule 6 (1) (a), but there still remains rule 6 (1) (b) which is to the effect 
that he must also be in the case of a non-Muhammadan constituency, a 
non-Muhammadan, i.e. he must neither be a Muhammadan nor a Sikh. 
It is obvious, therefore, that rule 6 (1) (6) contains an additional qualifica- 
tion for a candidate, i.e. not only must he prove that he is on the electoral 
roll of the constituency in question which would be sufficient for"a voter 
but he must go farther and prove that in the case of a Sikh constituency 
he is a Sikh and in the ease of a non-Muhammadan constituency he is a 
non-Muhammadan. The rule is perfectly clear and admits of no doubt. 

Eegulation 4 of the regulations published under notification no. 641, 
dated 20th August, 1923, is also important. Regulation 4 (1) (i) is to the 
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effect that the returning officer shall examine the nomination papers and 
shall decide all objections which may be made to any nomination and 
may either on such objection or on his own motion after such summary 
inquiry, if any, as he thinks necessary, refuse any nomination on any of 
the following grounds : — 

That the candidate is ineligible for election under rule 5 or 
rule 6. 

We have already discussed above what rule 6 is, so that it was th6 
duty of the returning officer to see that all the conditions of rule 6 were 
complied with. Similarly regulation 4 (2) {a) is to the effect that for the 
purpose of this regulation the produ<ition of any certified copy of an 
entry made in the electoral roll of any constituency shall be conclusive 
evidence of the right of any elector named in that entry to stand for election 
or to subscribe a nomination paper, as the case may be, unless it is 
proved that the candidate is disqualified under rule 5 or rule 6, or, as the 
case may be, that the proposer or seconder is disqualified imder sub-rule (4) 
of rule 11. 

This means that the production of a certified copy of an entry made 
in the electoral roll of a constituency before the returning officer is con- 
clusive evidence of the right of arr elector named therein to stand for 
election, always provided that that person is not disqualified under the 
provisions of rule 5 or rule 6. As regards rule 6, therefore, proof can be 
allowed that in the case of a non-Muhammadan constituency the candidate 
is a Sikh. This is the only possible interpretation the rules and regula- 
tions can bear. We were asked to hold that such a conclusion was 
absurd. We see no absurdity in drawing a distinction between a candidate 
and a voter. We would also follow I.L.R. 4, Lahore, page 323, where it 
was laid down that when the words of a statute admit of but one meaning, 
a court is not at liberty to speculate on the intention of the legislature and 
construe them according to its own notions of what ought to have been 
enacted. Its duty is not to make the law reasonable, but to expound it 
as it stands. We therefore decide that the respondent is entitled to 
-produce evidence to the effect that the petitioner is a Sikh. 




CASE No. LXXX 

Saharanpur (N.-M.R.) 1920 

(United Provinces Legislative Council.) 

Lala Chaman Lal . . . . . . Petitioner, 

versus 


Lada Shadi Kam 


. . Respondent. 



Amendments and additions in, the list of particulars cannot be 
allowed. (But see ruling in subsequent case Kangra cum Gurdaspur, 
p. 439, supra). Failure to furnish material facts and particulars resulted 
in dismissal of petition. 
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The petitioner was one of several candidates for membership to 
the United Provinces Legislative Council as representing the rural 
constituency of the Saharanpur district. He was defeated by Lala 
Shadi Ram by about 3,700 votes. In his petition he seeks to have the 
latter’s election declared void, and prays that he himself may be declared 
to have been duly elected, on the ground that the successful candidate 
committed certain corrupt practices which are set forth in paragraph lY , 
of his petition. These are that Lala Shadi Ram himself and by his 
agents hired a number of hackney carriages and other vehicles &)r the 
purpose of conveying his voters to various polling stations, and also 
established kitchens and refreshment stalls at which voters were treated 
free of costs in order to induce them to vote for Lala Shadi Ram. 

In paragraph Y it is stated that if on further inquiry further dis- 
coveries are made, then fresh particulars shall be duly added to this 
petition This promise has been kept by the presentation on the 
14th February, 1920, to the president of the Commission of what is in 
effect a supplementary petition under rule 30. In this there are given 
fresh particulars which all relate to alleged failures on the part of the 
presiding officers at different polling stations to observe the rules prescribed 
for the conduct of the election. 

In his written statement the respondent has taken a number of 
objections to the petition. In our opinion the most important of these 
is that the petition is defective, in that it does not specify the material 
facts and particulars of the alleged corrupt practices as was necessary 
under rule 31 of the election rules, and that the general allegations 
contained in it are too vague and indefinite to admit of a specific 
reply. 

Rule 31 lays it down that the petition “ shall contain a statement 
in concise form of the material facts on which the petitioner relies and the 
particulars of any corrupt practice which he alleges There has been 
some discussion as to the correct interpretation of the terms used in this 
rule, and in the absence of any previous Indian decision we have turned 
for guidance to the reported English cases dealing with election petitions. 
Several of these are quoted by Mr. Hammond in his book Indian 
Electioneering T&ese make it clear that in such a case as the present 
one the particulars required are the names of the persons whose vehicles 
were hired, the names of the persons who hired them, the sums paid, the 
names of the voters who were carried, and so forth. The persons pre- 
senting an election petition are bound to tell the most they can at the 
time these particulars are given, and, at all events before the trial, to 
tell as much as they can to put the sitting member and his Counsel upon 
inquiry and to prevent surprise or expense ”, ‘‘To deliver particulars 
which contain nothing but the names of the candidates and the character 
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of the offence suggested and leave everything else in blank and to attempt 
under them to fish out some possible material from which the blank 
may be filled up is an abuse of procedure ” {op. cit., pages 153 and 154). 
In the petition now before us no information whatever has been supplied 
beyond the name of the candidate and the character of the offence 
suggested, and not one single detail is given which would enable the 
respondent to make enquiry and collect evidence to meet the charges 
brought against him. 

It has been argued by the learned Counsel for the petitioner that his 
client has fallen into this error owing to his efforts to attain conciseness. 
This argument carries no weight. It would have been easy enough for 
him to follow the English practice and enter the particulars in a schedule 
attached to the petition. It is farther argued that the opposite party 
was to blame for not asking for any particulars which he might find 
necessary to enable them to meet the case set up. The answer to this 
is, that it is no part of the respondent’s duty to help out the petitioner’s 
case by repairing his omissions. 

Finally, it is claimed that rule 35 directs the Commissioners to 
enquire into petitions “ as nearly as may be in accordance with procedure 
applicable under the Civil Procedure Code, 1908, to the trial of suits ”, 
and that we ought therefore to allow the petitioner at this stage to amend 
his petition and supply the missing particulars now. The petitioner’s 
Counsel professes to rely on order 6, rule 17, Civil Procedure Code. We 
hold, however, that rule 35 only makes the Civil Procedure Code applicable 
to the conduct of the enquiry and not to the petition. In the case of 
an ordinary civil suit the trial court is empowered to accept, reject, or 
-at any time amend the plaint. This is not so with an election petition, 
which under rule 30 can be accepted only by the Governor within a 
limited period of 14 days from the date of publication of the result of 
the election. Further, there is no provision anywhere in the Act or the 
rules for the amendment of a petition. Indeed, any such amendment 
appears contrary to the whole tenor and spirit of the rules. The short 
time limit permitted and the insistence in rule 31 on the furnishing at 
once of the full particulars are evidently intended to insure that the 
returned candidate shall without any delay be informed of the exact 
mature of the case against him and of the charges which he will have to 
meet. To allow amendments and additions would be to defeat this very 
salutary provision. 

Another objection taken by the respondent is that the petitioner 
has claimed a declaration that he himself has been duly elected, but has 
not, as required by rule 32, joined as respondents all other candidates 
who were nominated at the election. It appears that there were several 
other candidates besides Lala Shadi Ram. This objection is, therefore, 
well founded. 
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'We find that in failing to give in his petition the material facts and 
the particulars required by rule 31 the petitioner has failed to show that 
anytbiug took place at the election which would render it void. We 
also find that his petition is further defective, in that he has not joined as 
respondents the other candidates. We, therefore, decide the petition 
in favour of the respondent and report under rule 43(1) that the returned 
candidate Lala Shadi Ram has been duly elected. 




CASE No. LXXXI 

Salem and Coimbatore cum North Arcot, 1921 

(Indian Leoislative Assembly.) 


1. Pebianna Goundar, son of Malaya Goundar 

of Erasanampatti . . 

2. Pbrtjmalsami Goundan, son of Periasami 

Goundan of Devarayapuram . . 

versus 

M. Sambanda Mudaliar, returned candidate, 

High Court, vakil, Coimbatore, Madras Presi- 
dency . . . . . . * . Respondent, 


'^Petitioners, 



Where the change of site of a polling station was not sufficiently- 
advertised, held, that as this irregulafity disenfranchised a portion of the 
electorate, it materially affected the result of the election which was 
declared void. 
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Mr. Sambanda Mudaliar, the returned candidate, secured 2,381 
votes, whereas Mr. K. Narayana Sastri, the rival candidate, secured 
2,374, the former thus winning by a majority of seven votes. Two 
electors have presented the petition alleging several irregularities in the 
conduct thereof. 

Though allegations of several irregularities were raised in the petition 
and in the particulars furnished by the petitioners, their learned pleader,' 
Mr. Gonsalves, at the trial confined himself to the irregularities mentioned 
in respect of polling station, no. 18, Dharmapuri registration area. 
The case for the petitioners is that the polling station fixed in the notifica- 
tion in respect of the election to the Legislative Assembly for the 
Dharmapuri registration area was the Buddireddipatti railway station 
and that on the 30th November, 1920, the date fixed for election, there 
was no poUing officer or ballot-box or voting papers available at the 
railway station and consequently the voters had no opportunity to 
record their votes. The case for the respondent is that though as a 
matter of fact there was no polling office or ballot-box or voting papers 
at the said railway station, yet the polling took place at the local fund 
school in the village of Buddireddipatti ^bout six furlongs j&om the 
railway station, and that due intimation was given to the voters by 
beat of tom tom at the railway station. 

It was argued that it was not necessary under the rules to notify the 
particular building at which the poUing was to take place and that there- 
fore it could not be said that the voters were misled by any irregularity. 
Although no doubt it was quite open to the authorities to have said 
that the voting would take place at Buddireddipatti, simpliciter, inas- 
much as they fixed the railway station as the place where the polling 
would take place, the argument that the voters were bound to treat 
the words, The railway station as mere surplusage is, in our opinion, 
utterly unsound. 

From the evidence of the presiding officer, who is a sub-assistant 
inspector of schools, it appears that he first went to Buddireddipatti 
railway station on the evening of the 29th of November at about 7 p.m. 
and informed the station-master that he was appointed by the returning 
officer (Collector of Coimbatore) as the presiding officer in respect of the 
polling station no. 18 and that the railway station was fixed as the 
polling station, and asked the station-master accordingly to place his 
office a*t his disposal for poUing purposes from 7 o’clock in the morning 
on the 30th. The station-master not having received any instructions 
from his official superior (the railway District Traffic Superintendent), 
expressed his inability to comply with the presiding officer’s request. 
The latter after consulting the village Munsif of the locality, and after 
inspecting several buildings in the viUage, fixed the local school as a 
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convenient building to conduct the poll at, and did conduct the polling 
at the said school on the 30th from 7 a.m, to 6 p.m. He also says that 
he wired to the returning ofi&cer at once ; and to give due intimation to 
the voters he arranged with the village Munsif to give notice by beat of 
tom tom in the village and at the railway station. The village Munsif 
brought the village Thotti to the school at about 7 a.m. and the presiding 
officer asked the Thotti to beat tom tom, and he saw the Thotti leaving 
the school in the direction of the village beating his drum and giving out 
that the polling would take place at the school building. According to 
this witness the village Thotti was first to tom tom in the village of 
Buddireddipatti and then go and^stay at the railway station, Buddireddi- 
patti and go on tom toming there and inform people of the change of the 
polling station. No notices were posted at the railway station or at any 
other places nor was any information given in any other manner. He also 
states that the village Munsif of this village was the identifying officer 
in respect of the voters belonging to that village, and that under 
orders from his superiors he was to be at the polling station the whole 
day. The presiding officer says that the village Munsif of this village 
came to the school and was with him from 7 a.m. in the morning to 12-30 
P.M, and from 1 p.m. to 6 P.M. and that he left him only for a few 
minutes for necessary purposes ”, 

The village Munsif on the other hand states that two persons were 
sent to beat tom tom, one in the village and the other at the railway 
station, and that about 8 a.m. he left the school and went to the railway 
station to see if the Thotti, sent there to do the work, was properly 
doing his work, and that he satisfied himself that the Thotti was really 
doing his work at the gate of the railway station. The distance between 
the railway station and the school being about six furlongs, it is quite 
unlikely that the presiding officer could have failed to notice the absence 
of the village Munsif, if he really left the polling station for so long a 
period of time. Not only is the village Munsif’s evidence inconsistent 
with that of the presiding officer, since the latter specifically says that 
the village Munsif was present the whole day at the polling station except 
for a few minutes for urgent calls ” ; but the presiding officer also 
says that he asked the village Munsif at about 8 a.m*: whether the Thotti 
had gone to the station, and that the village Munsif replied to him that 
the Thotti had been sent to the station — not that the village Munsif told 
him that he had gone to the station and satisfied himself personally that 
the Thotti was doing his work at the railway station. If the tom tom 
was going on at the gate of the railway station it is natural that many 
people going to or from the railway station would have known of it. 
No such persons have been examined ; on the other hand the station- 
master of the said railway station deposes that he knew nothing of the 
tom tom, and that if tom tom was going on at the gate of the station he 
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could not but have heard it from his house (which is situated between 
the railway gate and the platform and which he visited two or three times 
that morning) or even from the platform. We have also the evidence of 
Mr. C. Venkatachariar, who is the Mittadar of Oblinaickenpatti, 
Borinaickenpatti and Linganaickenpatti and who pays about Rs, 600 
peishcush including cess to Government besides about Rs. 300 assessment 
in respect of ryotwari lands. He is voter no. 21 for the Legislative 
Assembly and he is also a voter for the Local Legislative Council. He 
says that he travelled from his village Dharmapuri to the Buddireddipatti 
railway station on the morning of the 30th and reached the station at 
about 10 A.M., found no polling booth? no polling officer nor polling box 
nor voting paper at the station, waited an hour at the station, that the 
station-master informed him that a polling officer arrived at the station 
on the night of the 29th and asked for accommodation within the station 
building for polling purposes, and that he could not give such permission 
because he received no orders from his superiors, and that the officer 
accordingly went away to Buddireddipatti village. After waiting an 
hour, Mr. Venkatachariar sent telegrams to the District Collector of 
Salem and the revenue divisional officer of Dharmapuri complaining 
about the absence of polling officer* etc. at the station. The said tele- 
grams are exhibited as B and 0 and he left the railway station ” at about 
11 A.M, to his house at Kadatur, the headquarters of his Mitta and 
about three miles from the railway station. On his way to Kadatur 
he met his youngest brother, Parthasarthi Iyengar, voter no. 11, Legisla- 
tive Assembly and Ramaswami Iyengar alias Doraswami Iyengar, 
formerly village Munsif of Kadatur (voter no. 9) and that both the said 
voters were on their way to Buddireddipatti railway station to record 
their votes and that both returned to their homes on hearing from 
Venkatachariar of his experiences at the railway station. Mr. 
Venkatachariar states that there were 12 or 13 assembly voters at 
Kadatur in his street (whose names and numbers in the register are 
mentioned by the witness) and that those voters came and saw him at 
about 3 o^clock and that he told them what happened at the railway 
station and that they did not go to the railway station for recording 
their votes. The -twitness also sent complaints to the Secretary to 
Government, to the District Collector and to several candidates who 
expected votes at his hands. Mr. Venkatachariar seems to have had the 
right to record five votes that day — ^two for the Delhi Assembly and three 
for the Madras Legislative Council— and that in respect of the Council 
of State for which also he had a vote he sent his vote directly to the 
secretary by post. 

Though the Thotti says that he was at the railway gate from 7 a.m. 
tiU about 12-30 p.m. beating tom tom and crying out that poUing was 
taking place at the local fund school and that voters should go thither, 
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he says he did not see Mr. Venkatachariar though he admits that the 
said gentleman is well known to him. Mr. Venkatachariar is positive 
that there was no tom foming, etc. at the gate, and having regard to 
the fact that he had travelled about 20 miles from Dharmapuri to the 
station that morning for the express purpose of recording his votes, and 
that he stayed for one hour at the railway station till 11 a.m. and 
despatched telegrams as already mentioned before leaving it, it is impos- 
sible that he would not have noticed the tom tom if really there was tom 
tom by the Thotti at the gate. In the circumstances the conclusion 
seems to be inevitable that there was really no tom tom or any other 
mode of notice given at the ra^ilway station, at any rate till after 
Venkatachariar left it at about 11 a.m. The presiding officer simply 
gave directions to the village Munsif and the Thotti, and is unable to 
speak from personal knowledge of anything else. 

The further question arises ‘‘ What is the exact result of this irregu- 
larity in this election ? ” Under clause 3(1) of the regulations framed 
under section 13 of the electoral rules, not less than 30 days^ notice should 
be given of, among other things, the place or places where the votes of 
the electors would be taken. We are inclined to the opinion that, if 
for any reason, the place originally fixed should turn out to be not avail- 
able at the last moment, polling would be valid if it took place at another 
place in the neighbourhood, provided due notice was given to the electors 
of the change of place and the place was otherwise not unreasonably 
inconvenient to the voters, which would depend on the circumstances of 
each case. Here we find as a fact that no effective steps were taken 
during a fair portion of the poUing period to give intimation of the 
change of place to the electors, who were informed in the first instance 
that the railway station was the polling booth, and that, over and above 
the orders given by the presiding officer and the village Munsif, notice 
was not in fact published either by tom tom or otherwise at the railway 
station, at least till 11 a.m. In these circumstances it will be for the 
respondent to show that the voters were not prejudiced. The cases 
reported in volume II, O'Malley and Hardcastle, page 77 and volume 
II, O'Malley and Hardcastle, page 184 support our view. Mr. Justice 
Grove at page 80 of the 2nd volume of O'Malley and Hardcastle 's reports 
points out that two questions arise for decisions : (1) whether the election 
was conducted in accordance with the principles of the Act, and (2) 
whether the non-compliance with the rules had affected the result of the 
election. He thought that the real point was whether the constituency 
had an opportumty of fairly recording their votes for the different 
candidates. It would be sailing uncommonly near the wind and as he 
thought violating the spirit of the Act to enquire how a voter would 

have voted had circumstances been different No tribunal can 

possibly say What would or might have taken place under different 
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circumstances. One of the principles of the Ballot Act is that voting 
should be secret and voters could not be compelled to disclose how they 
voted except upon a scrutiny after a vote had been declared invalid. 
Here the majority is only seven and there were at least 12 voters who 
were unable to vote. As mentioned in the judgment of Mr. Justice 
Kennedy concurred in by Mr. Justice Darling in the Islington case, 5 
O’Malley and Hardcastle, pages 120 to 125, if the transgressions of the 
law by the officials being admitted or proved the court sees that it is. 
open to reasonable doubt whether these transgressions may not have 
affected the result, the court is then bound to declare the election void. 
It appears to us that this is the view of the law which has generally 
been recognized and acted upon by the tribunals which have dealt with 
election matters. Again at page 130, the gist of the judgment of the 
Chief Justice, Monoghan, is that in such a case the petitioner is not 
called upon to prove affirmatively that the result of the election was 
affected by the proved transgression of the law but that the respondents 
must satisfy the court that it was not and could not be affected The 
case in 4 O’MaUey and Hardcastle (page 162) is really not against this view, 
since it appears at page 164 of the report that the election of the successful 
candidate in that case was by the i^iajorit^ of the electors, which is not 
the case here. Though the other voters of Kadatur — 12 or 13 in number 
— have not been examined, we have got the positive evidence of 
Mr. Venkatachariar that two of them who were proceeding to the railway 
station for recording their votes returned on hearing from Venkatachariar 
of what had happened at the station, and that the other voters who 
evidently interested themselves in the election and naturally went to 
Venkatachariar’s house at about 3 p.m. to get information concerning 
polling station, etc. did not proceed to the station to record their votes 
after receiving the information given by Venkatachariar. We only 
allude to this evidence as showing that there is ground for supposing 
that the result of the election was actually affected by what took place ; 
we do not regard it as a necessary part of the petitioners’ case which to 
our mind is sufficiently established by proof that the irregularity might 
have had the effect of disfranchising a part of the electorate. 

We think that the result of this election has been materially affected 
by the non-compliance with the provisions of the Act and the rules and 
regulations made thereunder in the matter of the fixing of the polling 
station, at the Buddireddipatti railway station and accordingly must 
declare that the election of the returned candidate shall be void. 

We regret we have to put the whole constituency to the inconvenience 
and expense of a fresh election, but having regard to the fact that there 
was only a very narrow majority of seven, it is obvious that any proved 
irregularity would necessarily lead to such a result. 
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The Commissioners wiU report to His Excellency the Governor- 
General in accordance with this opinion. 

Having regard to the fact that the respondent was free from respon- 
sibihty for what took place, we make no order as to costs. 



CASE No. LXXXII 

Shahabad Central (N.-M.R.) 1927 

(Bihae and Oeissa Legislative Council.) 

Eai Bahadue Ram Ran Vijata Singh . . Petitioner, 

versm 


1. Pandit Dudhkath Pande 

2. Babtt Eajeshwaei Sinha 


Respondents, 



Deposit in the local treasnry is deposit with the returning ofl&cer. 

It is not open to an election court to discuss whether any rule or 
regulation is legal or not. 
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The petitioner, Rai Bahadur Ram Ran Vijaya Singh, seeks to set 
aside the election of the respondent no. 1, Pandit Dudhnath Pande, from 
the Central Shahabad non-Muhammadan rural constituency and to 
have himself declared as elected on the ground that the nomination 
papers of the respondent no. 1 and of the other candidate (Babu 
Rajeshwari Sinha, respondent no. 2) were invalid in law because they 
had not made the deposits with the returning officer as required by sub- 
rule (1) of rule 12 of the Bihar and Orissa electoral rules, and he was the 
only candidate who was validly nominated. The election is also attacked 
on the grounds — 

(1) that reasonable facilities were not given to all the electors 

in the Bikramganj polling area because the arrangements 
made were such that a substantial number of voters could 
not exercise their right to vote ; and 

(2) that the principle of secrecy of voting was violated by reason 

of the presence of one of the polling officers in the ballot 
rooms. 

The respondent no. 1 has not put in any recriminatory petition 
but has filed a written statement in which he urges that his nomination 
was valid in law. He denies the allegation as regards insufficiency of 
arrangement or violation of the principle of secrecy. He says that the 
poUing officers were present in the polling rooms in accordance with 
instructions issued by the Government. 

The validity of the nomination depends on the consideration of 
rule 12(1) of the Bihar and Orissa electoral rules which runs as follows ; — 
On or before the date appointed for the nomination of candidates, 
each candidate shall deposit or cause to be deposited with the 
returning officer the sum of two hundred and fifty rupees in 
cash or in Government promissory notes of equal value at the 
market rate of the day ; and no candidate shall be deemed to 
be duly nominated unless such deposit has been made.’’ 

Thus the rule requires that the deposit is to be made in a certain 
manner and at the same time expressly declares what shall be the con- 
sequence of non-compliance. There can be no question that the provision 
is mandatory and requires, under settled authorities, a strict compliance. 
Vide Craies’ Statute Law”, 2nd edition, page 252 and Maxwell’s 
'' Interpretation of Statues ”, 6th edition, pages 648 and 650. 

As, explained in the well-known case of Woodward vs, Sarsons, 
quoted in Hammond’s Indian Candidate” at page 345, ''an absolute 
enactment must be obeyed or fulfilled exactly, but it is sufficient if a 
directory enactment be obeyed or fulfilled substantially ”. So it is 
necessary to exact a strict or rigorous observance as distinguished from 
a substantial compliance. 
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The question is : Has the deposit been made in strict compliance 
with the rule ? 

There is no dispute that the deposit by the respondent has been 
made in the local treasury of which the returning officer, as the Collector, 
is in charge. The question is whether the words “ deposit with the return- 
ing officer in cash ” include a deposit in the treasury in the circumstance 
of this particular case. 

A deposit with the returning officer cannot be confined to a case of 
payment into liis hands. Suppose the money is placed on a table in 
which he is sitting, will not that be a deposit to him ? Agam, if the 
money be paid to his cashier sitting in his presence, for the purpose of 
receiving money, will not the deposit be considered to have been made 
to Mm 1 Therefore the words must be intelligently construed. 

Section 9 of the Revenue Sale Law (Act XI of 1859) speaks of the 
receipt of a deposit by the Collector before sunset of the latest day of 
payment. It is a matter of common knowledge that the deposit is made 
not into the hands of the Collector personally but by a treasury challan. 
Can it be supposed for a moment that the deposit is not valid if made 
by a chaUan in the treasury ? It is evident that the expression deposited 
with the returning officer ” must be taken as bearing a reasonable 
construction. ^ 

Deposit with the returning officer implies that he must have dominion 
or control over the money. In the case of land it is not necessary for a 
person in possession to be actually on the land itself. It is enough if 
he has dominion or power of control over it. So the test to be applied 
is whether the deposit is so made that the returning officer has got full 
control and possession of the money. The chaUan states that the money 
is deposited under sub-rule 1 of rule 12 of the Bihar and Orissa electoral 
rules on behalf of the respondent no. 1 as a candidate for tliis very 
constituency. 

Thus foil dominion over the money is transferred to the returning 
officer by the petitioner who caimot take it back, and the returning 
officer will be in a position to have it forfeited under the rules if occasion 
should arise. Applying tMs test it will appear that the money was 
deposited with the returning officer witMn the meaning of rule 12(1). 

Each case must be judged on its own particular facts and circum- 
stances. Having regard to the facts of tMs case, there can be no doubt 
that the deposit in the treasury of wMch the returning officer is in charge 
as Collector, is a valid deposit. 

The petitioner alleges that it was physically impossible for all the 
voters of Bikramganj polling area (1,673 in number) to have voted at 
one polling station within the time allowed (7 hours) and that as a matter 
of fact over 400 people who came to vote were unable to do so. Hence 
it is contended that the electors were not given reasonable facilities 
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to vote as required under rule 15 (1) (3) of the electoral rules and the 
result of the election has been materially affected thereby. It is urged 
that there should have been at least two polling stations for this area. 

In accordance with rule 15 (1) (3) of the Bihar and Orissa electoral 
rules the Local Government has to make regulations providing, in the 
case of general constituencies, for the division of the constituency into 
polling areas in such a manner as to give all electors such reasonable 
facilities for voting as are practicable in the circumstances, and for the 
appointment of polling stations for these areas. 

The Bihar and Orissa regulation 29 has been framed in accordance 
with these rules. Under it the returning officer shall select for each 
constituency as many polling stations as^ he thinks necessary. 

It is to be noted that the expression used is '' as he thinks necessary ” 
and not as may be necessary Thus it is quite clear that under the 
present regulation the matter is left entirely to the discretion of the 
returning officer. We are bound to take the rules and regulations as they 
are and not as they ought to be. Under electoral rule 44 (1) (c) we are 
entitled to consider whether there has been any non-compliance with the 
provisions of the Election Act or the rules and regulations made there- 
under. However the legality of this regulation no. 29 cannot be called 
in question by us. 

It is urged that there was a polling officer inside the polling room 
at each of the polling stations and therefore the secrecy of the ballot has 
been violated, and thus all the votes have been illegally recorded and 
should not have been accepted. 

There is positive evidence that a polling officer, Saiyid Manzoor 
Rajvi, was placed inside the polling room. There is no evidence about 
the other polling centres. There is a clear assertion in paragraph 19 of 
the petition that there was an officer present in the poUing room at all 
the polling stations. There is no express denial of this in the written 
statement. In fact it is admitted in paragraph 7 of the written statement 
that an officer was deputed to be present in the poUing room xmder instruc- 
tions from the Government. Hence we must take it to be admitted that 
at every polling station in the constituency, there was an officer present 
in the polling room, 

A poUing officer ’was deputed to the poUing rooms to help the voters 
in recording their votes. The poUing officer who was inside the poUing 
room at Bikramganj is the only one who has been examined in this case. 
He is gc Government official holding the office of Kanungo. His evidence 
contains the foUowing passages : — 

I watched the voters that they might not put Assembly baUot- 
papers into the CouncU boxes and vice versa, I did not watch 
in what coloured boxes the voters were putting in the baUot- 
papers. I did not know any of the voters. Nor did I know 
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the candidates. I am a resident of Gaya district 

I had nothing to do with any place in Bikramganj thana in 
any official duties.” 

Thus this officer was there to help the voters. He was a man of a 
different district and had no official connection with Bikramganj. He 
knew neither the voters nor the candidates. 

Hence there could be no divulging of secrecy so far as this person 
is concerned. Moreover he swears that he was instructed by the presiding 
officer and also by his sub-divisional officer to keep strict secrecy. Also 
sectiorP 14 of the Indian Election Offences and Inquiries Act made it 
obligatory on him to maintain tl^e secrecy of the voting and not to com- 
municate any information calculated to violate that secrecy, on pain of 
imprisonment. 

We may presume that the poUing officers in the ballot rooms in other 
centres were of the stamp of this witness, and received the same 
instructions. 

Paragraph 11 of the instructions issued by Government to presiding 
officers under rule 29 of the Bihar and Orissa electoral rules lays down 
that a polling officer will be deputed for the polling compartments, for 
the following purposes : — ^ • 

(1) To point out to voters which compartment is for the Legisla- 

tive Council and which for the Legislative Assembly, 

(2) To assist voters to place their voting paper in the proper 

box if they ask for his assistance. 

(3) To see that only voting papers stamped with the official mark 

are placed in the ballot-boxes. 

(4) To see that electors pass promptly out of the compartments 

as soon as their votes have been delivered. 

In our opinion the deputation of a polling officer (who was quite a 
stranger to the locality) inside the polling room to assist the voters in 
recording their votes cannot be said to be violating the principle of 
secrecy. 

While holding that there has been no infringement of the principle 
of secrecy, we are of opinion that it would have been more desirable for a 
polling officer to be deputed at the door of the polling room and not 
actually inside the polling room. 

It has been contended that the instruction no. 11 issued to the 
presiding officers and referred to above is ultra vires as being inconsistent 
with regulation 32 of the Bihar and Orissa electoral regulations. It is 
not necessary for us to pronounce any opinion on this point, but we may 
say that the instruction suggests the deputation of a polling officer for 
the polling compartment and not inside the room. Nor do we think it 
necessary for the purpose of carrying out these instructions that any 
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officer should be permanently posted inside the room. He could carry 
out his duties if he were placed at the door of the room in a suitable 
position. 

It remains to be considered whether, even if it be supposed that there 
has been a violation of the principle of secrecy by the posting of polling 
officers inside the polling rooms, the result of the election has been 
materially affected thereby. 

There is no evidence that any elector was prevented from recording 
his vote or induced not to record it by the presence of a polling officer 
inside the room. Also there is no evidence that any of these pfficers 
endeavoured to induce the electors to vote in favour of any particular 
candidate. Again there is no evidence that any voter after he has 
recorded his vote, informed the other voters of the presence of an officer 
in the room. It is true that one or two witnesses have stated that they 
felt some delicacy in voting in the presence of the poUing officer. But 
none of them refrained from voting or made a change in favour of another 
candidate. Besides, although the hearing of this case commenced on 
the 19th April it was not until three days later, on the 22nd of April, 
that the witnesses thought fit to make this allegation. We are unable 
to place any reliance on this belated evidence, and m any case we cannot 
hold that the presence of a polling officer in the poUing room affected the 
result of the election in any way. 

It is urged that the result of the election has been materially affected 
by the alleged violation of secrecy because none of the votes in this case 
should have been accepted inasmuch as they were all placed in the ballot- 
boxes in the presence of a polling officer. 

Under regulation 53(1) a ballot-paper shall be rejected if — 

(a) it has not on its back the official mark, and 

(b) it bears any mark by which the elector can be identified. 

It is not suggested in the present case that any of the baUot-papers 
had either of these defects. There does not appear to be any other rule 
or regulation in accordance with which a baUot-paper shall be rejected 
on any other ground. Thus the fact that these ballot-papers were put 
in the various boxes in the presence of a polling officer, who had been 
deputed to the polling room in accordance with the instructions of 
Government, is nothin itself any ground for rejecting them. 

From what has been said above, it follows that the result of the 
erection has not been materially affected by reason of the objections 
mentioped in the other issues, that the election is not void, and the 
petitioner cannot be declared to have been duly elected. 

In conclusion therefore we hold that the retxumed candidate, Pandit 
Dudhnath Pande (respondent no. 1), has been duly elected. We recom- 
mend that this petition be dismissed with costs which we assess at Rs. 100 
to be paid by the petitioner to respondent no. 1. 

41 
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(Bihab and Obissa Legislative Council.) 

Babu Ramanugbaha Nabayan Singh . . Petitioner^ 

versus 


Babu Sabada Pbasad Singh 


. . Respondent. 



Though a certified copy of the electoral roll is conclusiye evidence, 
the returning officer should consider other evidence of eligibility. 

The election court can take evidence on this point and reverse the 
decision of the returning officer. 
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The question before us is whether there has been an improper 
refusal of the nomination of the petitioner which renders void the election 
of the respondent for the vacancy in the South Shahabad non- 
Muhammadan rural constituency. 

It appears that the 12th November was fixed for the scrutiny of 
the nomination papers. The petitioner claimed to be a registered 
elector on the electoral roll of the Central Gaya non-Muhammadan 
rural constituency and as such to be entitled to stand for election in 
the vacancy in the South Shahabad constituency. The respondent also 
was a candidate. 

♦ 

The returning officer having called upon the petitioner to prove that 
he was entitled under the rules to stand as a candidate, the petitioner 
produced some printed sheets of paper which he said were copies of the 
electoral roll of the Central Gaya non-Muhammadan rural constituency. 
He also produced an affidavit by his father that the petitioner was duly 
qualified to stand. He also telegraphed to the District Magistrate of 
Gaya for a certificate as to his qualification to stand and a reply from 
the District Magistrate was sent the same day to the returning officer, 
stating that the petitioner was duly qualified. These items of evidence, 
however, did not seem sufficient to the returning officer and he rejected 
the nomination of the petitioner. 

Thereupon on the following day the other two candidates withdrew 
their candidature and the election became non- contested and the returning 
officer made a return declaring the respondent to have been duly elected 
for the vacancy. 

Dissatisfied with this result the petitioner asks us to declare that the 
election is void. 

Now at the hearing before us a certified copy from the electoral roll 
of the Central Gaya non-Muhammadan constituency is produced which 
shows that the petitioner was in fact registered as no. 1398 on the electoral 
roll for that constituency, and that he was in fact entitled to stand for 
the South Shahabad election. A copy of the full electoral roll of the 
Central Gaya constituency has also been produced. From these two 
documents it has J)een proved to our satisfaction that the petitioner was 
fully eligible to stand as a candidate. The electoral roll is published in 
jdraft and final form imder the provisions of regulations IV, XVI and 
XVn of the regulations framed under the Bihar and Orissa electoral 
rules' From regulation XVI it appears that after the electoral roll 
has been finally amended the registration officer is to make a certain 
number of copies for sale to the public. Two copies are to be certified 
by the registration officer and to be kept in the Bihar and Orissa 
Secretariat under the provisions of regulation XVII. From the note to 
regulation XXIV it would seem that the original is to be kept in the 
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office of the District Magistrate, and that it is the District Magistrate’s 
duty to issue certified copies from this original to those applying for them. 
The copy of the full electoral roll produced before us appears to have been 
purchased by the petitioner under the provisions of regulation XVI 
and a comparison of the loose sheets produced before the returning 
officer with this book clearly shows that it is identical with the original 
from which the book in question was prepared. There can be no doubt 
that the loose sheets which the returning officer rejected were in fact 
^copies of the finally amended electoral roll of the Central Gaya con- 
stituenc^y. 

It has to be observed that the heading on the loose sheets giving the 
name and description of the cons*tituency appears to have been crossed 
out in red ink. Who did tliis has not been disclosed. There is also on 
each page a seal purporting to be that of the district board of Gaya, of 
the presence of which there is again no explanation. But neither the 
red ink lines nor the seals are really material parts of the document, and 
taking it with the affidavit and the telegram we think there was a prima 
facie case that the petitioner was properly quahfied to stand, which the 
respondent did not even attempt to rebut. The returning officer had 
certainly under regulation XXIV to scrutinize the nomination paper 
himself and to decide whether under clause (1) of the regulation the 
petitioner was eligible or not, but having regard to the evidence pro- 
duced before him and to the papers put in before us, we think that 
there was an improper exercise of discretion on his part in rejecting the 
nomination paper. 

The question whether there has been an improper refusal must 
depend on the facts of each case and no general rule can be laid down. 
The learned counsel for the respondent seeks to limit the power of the 
Commissioners to take evidence only to cases of misnomer or inaccurate 
description and to cases of corrupt practice within the meaning of the 
electoral rules. Eule 44, however, is perfectly general and does not, in 
our opinion, hmit the power of the Commissioners in this way and the 
authorities also in India support this view. 

Learned Counsel for the petitioner has rehed upon Purnea case 
(see page 691), where the returning officer having held that the seconder 
was not an elector evidence was taken by the Commissioners to prove 
that he was ; 24:‘‘Parganas {M,E,) ^ case, where a proposer’s name was 
wrongly entered in the nomination form and evidence was allowed to 
be given to show that the person claiming to be the proposer was the 
person referred to in electoral roll ; Insein case (see page 415), where the 
proposer was accepted by the returning officer as a competent proposer, 
but it turned out on taking evidence in the election court that his name 


1 LE.P. TI, 267. 
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was not in the electoral roll at all and he was not qualified to act as 
proposer. 

These cases show that the powers of the Commissioners are not 
limited to any particular class of cases and that they are competent to 
take evidence for the purpose of determining whether or not the grounds 
mentioned in rule 44 of the Bihar and Orissa election rules exist. 

It is certainly true that under regulation XXIV, clause (2), the 
petitioner might have produced as conclusive evidence of his eligibility 
a certified copy of the entry in the electoral roU. He failed to do that, 
but that omission did not preclude him from producing other evidence 
of his eligibility, 

. The result, therefore, is that in our opinion there was an improper 
refusal of the nomination paper of the petitioner and such refusal 
materially affected the election. The election, therefore, was void and 
we find that the returned candidate, the respondent, was not duly elected. 

With regard to costs, having regard to the fact that the petitioner 
omitted to take the elementary precaution of being armed with the 
certified copy, we are not inclmed to recommend that any costs should 
be granted to him. 




CASE No. LXXXIV 

Sheikhupura (M-R.) 1921 

(Potjab Legislativb Cotooil.) 


Khak Daoean Khan 


versus 


Petitioner^ 


Malik Muhabbat Khan and foxjb others 


. , Sespondents, 



Fuller and better particulars may be called for by the court trying 
an election petition, provided dihat the petitioner is not allowed to make 
out a new case. 

Undue influence by threat proved. Agency can be established if 
candidate does not repudiate activities of which he is aware. 
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One legal point in this case has been disposed of by a preliminary 
order, dated the 31st January, 1921, which may be read as part of this 
report and is attached as an annexure. The matters with which we 
now have to deal involve, with one exception only, questions of fact on 
wliich, as no possible creation of precedents is to be considered, the report, 
following the Enghsh practice, may be comparatively brief. 

Corrupt practices, falling under thi’ee separate heads, are charged 
against the respondent or his agents, namely, bribery, threats of injury 
and fraud, all three being alleged to have been practised on votess. As 
regards the charge of bribery, which is imputed to persons acting as the 
agents of the respondent, although a certain amount of evidence has 
been produced in support of it, we are of opinion that it has not been 
sufficiently made out, and we find against the petitioner in this respect. 

Under the head of threats of injury it is charged against the respon- 
dent that, during the canvassing which took place before polling day, the 
respondent and agents of his threatened voters in various villages with 
theft of their cattle, if they voted for the petitioner rather than for the 
respondent. It is alleged (1) that the respondent is regarded as the 
head of the Wagah clan of the tribe of Janglis who are the original 
inhabitants of the Bar country, of whicii a considerable part of the 
Sheikhupura district consists : this tract has been colonised by settlers 
from other parts of the Province in consequence of the introduction of 
canal-irrigation ; (2) that these Janglis, including the Wagahs, are 
notorious cattle-lifters, and, as such, are regarded with apprehension by 
the colonists ; and (3) that consequently such threats would come home 
with special force to those colonists, who were thus threatened. We have 
no hesitation in finding that the allegations here set out have been amply 
proved by the evidence put before us. For the respondent it is not 
denied that he is regarded as the head of the Wagah clan, and the attempt 
to show that the Wagahs are not notorious as cattle-lifters has, in our 
opinion, entirely failed ; the numerous witnesses for the respondent who 
say that by the term ‘‘ Janglis ” is meant Pakhiwaras, Bazigars, etc- 
simply discredit themselves, and the positive assertion that they are not 
known as cattle- thieves is outweighed by the evidence of more credible 
witnesses on the other side. 

^ For the purpose of this report it is not really necessary for us to 
decide whether the respondent himself is an actual rassagir^ or member 
of gang* of cattle-thieves : there is, it is true, a mass of oral evidence to 
this effect which is countered by oral evidence of the opposite tendency 
and by the production of a large number of certificates of good work from 
officials, including police officers, granted to the respondent at various ' 
times during the last 20 years. We are not inclined to look upon the 
respondent’s oral evidence or these certificates as excluding the possibility 
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of the truth of the charge, but, be that as it may, our conclusion is that, 
whether rightly or wrongly, he is certainly regarded by the colonists as 
in league with the Wagahs in the matter of cattle-lifting and as being 
able to control their activities in this direction. The only point therefore 
remaining for discussion in this connection is whether the threats charged 
were in fact uttered to any voter by the respondent or by any agent of 
his. Now if this were a case subject to the ordinary course of appeal, 
we should feel bound to enter upon and set down a review of the evidence 
on both sides, m spite of the difficulty, of which we are conscious, that, 
in vieVv of the above findings, the naming of the specific witnesses upon 
whom we rely might lay them open to special retaliation from the cattle- 
lifters of the tract. As it is, we do not consider it either necessary or 
desirable to name such witnesses and, after prolonged consideration of 
all the evidence, and weighing its value with the greatest care in the light 
of the lengthy arguments addressed to us, we record only our finding 
that the use of threats, as charged, has been proved against the respondent, 
M. Muhabbat Khan himself. 

There is a considerable body of evidence against a number of other 
persons who are alleged to have been agents of the respondent, but for 
various reasons we feel some doubt as to its value or adequacy as against 
specific individuals, with two exceptions, and we give the benefit of that 
doubt to aU except those two. The exceptions are Rahmat of 
Bhattianwala and Hasham of Dharor, and we find that these men, who 
are notorious rassagirs, were guilty of using threats of the same kind in 
numerous villages in order to secure votes for the respondent. We also 
find that they must be held to be agents of the respondent ; they are 
proved to have canvassed for him to such an extent that he must have 
known of it : he never repudiated their actions, and must thus be held 
to have adopted them as agents, although there is no direct proof of 
their actual appointment as such. The law of agency in election has 
long been held in England to go much further than the ordinary law of 
principal and agent : as said on page 76 of Fraser’s Law of Parliamentary 
Elections and Election Petitions ” (2nd edition), where there is no 
express appointment the agency must be^inferred from facts ”, and again 
on page 81 of the same work, the fact that a caijididate has expressly 
or impliedly employed any person to canvass for him wall generally, but 
not necessarily, constitute that person his agent ”. In the Wakefield 
case (2 O’M. & H., page 103) Grove, J., said “ a candidate is 
responsible generally, you may say, for the deeds of those who to his 
knowledge, for the purpose of promoting his election, canvass and do 
such other acts as may tend to promote his election, provided that the 
candidate or his authorized agent has reasonable knowledge that those 
persons are so acting with that object ”, The same Judge in the Wigan 
case (4 O’M. & H., page 12) laid down that “ there may be cases in 
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which canvassing would not necessarily involve agency, but general 
canvassing has always been held to be strong evidence of agency and 
evidence which requires a very strong case to rebut it, if it can 
be rebutted Applying these principles to the evidence before us 

we find the fact of agency proved and decide accordingly. 

The last charge is that of fraud in that on the day of the polling at 
Sangla, namely, 6th December, 1920, various agents of the respondent, 
finding that the voting was going strongl}^ against the respondent in 
that place, which was the petitioner’s own town, were sent out to turn* 
back persons coming in to vote by falsely informing them th^t there 
had been a compromise between the parties, and that there was thus 
np use in their proceeding further. * 

No evidence has been produced to show that the voting at Sangla 
fell off after the time of the alleged fraud, and, in the case of three out 
of the five villages, the voters from which are said to have been so deterred, 
we may say at once that the evidence is not sufficient to prove the allega- 
tion, and, further, that in the case of the two latter, there is notliing to 
connect the person, who is said to have made the false statement, with 
the respondent. The case as regards the two remaining villages is 
stronger, but we think not strong enough to reach the standard of proof 
required to support a quasi- criminal chaise. Although there is a mass 
of evidence produced, witnesses of the kind put forward are easily pro- 
cured, there are unexplained discrepancies in their statements, and in 
both cases the inaction of the voters is susceptible of reasonable, and, 
indeed, probable, explanation on other grounds. We therefore think 
that the benefit of the doubt should be given to the respondent and we 
find this charge unproved accordingly. 

It follows from this decision that the petitioner is not entitled to a 
declaration that he has himself been duly elected. He has failed to show, 
as he endeavoured to do by the evidence last discussed, that he obtained 
a clear majority of votes over the returned candidate, and we cannot 
hold that the votes given for that candidate are absolutely thrown away. 
There is no provision in the Indian law to this effect and the English 
law is against any such proposition ; in this connection we need only 
refer to the authorities quoted on page 130 of Rogers on Elections, 
volume II, edition of 1918. 

In accordance with rule 43(1) of the Punjab electoral rules, we 
stall humbly advise His Excellency the Governor that the returned 
candidate, M. Muhabbat Khan, has not been duly elected. 

Of the numerous persons alleged to have been guilty of corrupt 
practices we can only find the charge proved, as will appear from what 
has been already said, in the case of the respondent himself, M. Muhabbat 
Khan, of Karkan, in that of Rahmat, son of Lakha, of Bhattianwala, 
and in that of Hasham, son of Dasaundhi, of Dharor, both in the Muridke 
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Tliana of the Sheikhupura district, the corrupt practice, in each case, 
being that of undue influence by threat of injury, falling under rule 2 of 
schedule IV of the Punjab electoral rules. As required by rule 45 of the 
same rules, we rejDort accordingly. 

As regards costs, we decide, after taking into consideration all the 
circumstances of the case, the charges proved and unproved, and the 
expenditure incurred by both sides, to award the petitioner a lump sum 
of Rs, 1,000, to be paid to him by the respondent. 

Aistnexuee to Sheikhupijea Case. 

In this case an objection has^ been taken in the respondent’s written 
statement to paragraph 6 of the election petition on the ground that the 
allegations made in it are vague and indefinite, and it has been urged 
that the petition should be dismissed for want of necessary particulars. 

Mr. M. S. Bhagat, who appeared for the respondent no. 1, while not 
going so far as to question the powers of the commission to allow amend- 
ment of a petition by the addition of further particulars, laid stress on 
the provisions of rule 31 of the Punjab electoral rules requiring particulars 
of any corrupt practices alleged in a petition to be embodied in the 
petition, and contended in the alternative that the petitioner should be 
called upon to give better particulars in order to enable the respondent 
to meet the case against him. The arguments addressed to us on this 
point on both sides covered no more than the grounds taken in the 
preliminary arguments in the Lahore case which have been dealt with at 
length in the preliminary order passed in that case, and it does not seem 
necessary to go over the same ground again. Suffice it to say, that we 
do not see anything in the Punjab electoral rules justifying the view 
that a petition, which gives particulars of the acts relied on, is to be 
summarily rejected for want of fuUer particulars. On the contrary, 
there is authority in the Civil Procedure Code for allowing further and 
better particulars to be given, with the reservation that the petitioner is 
not to be permitted to make out a new case. The object of furnishing 
such particulars is to avoid surprise to the respondent, and from that 
point of view they are as necessary in the interests of the parties con- 
cerned as in those of justice and fair play. The pracj:ice in England also 
supports this procedure. The petition in the present case gives the 
material facts on which the petitioner relies, and so far as the supplying 
of farther particulars goes, the petitioner in his replication to the Amtten 
statement has not only expressed a wfllingness to supply such 
particulars as may be ordered, but has actually supplied them to an 
extent which, we think, should give the other party the information they 
can reasonably require to be furnished to them, without giving details 
of the whole of the evidence on which the petitioner is going to rely. 
We now proceed, therefore, to frame issues in the case. 



CASE No. LXXXV 

Sholapur District (N.-M.R.) 1927 

(Bombay Lbgislativb Coxotoh..) 

Dattatraya Trimbab: Abadkyb . . . . Petitioner , 

versus 

1. Shamrao Pakdtjrang Ligadb . . . . ^ 

2. Nagappa Aballappa ABDtJLPTjBKAK . , I Ecspondents , 

3. Jaysing Powar . . . . , . J 



An election court cannot question the admission of a petition or 
recriminatory petition by the Governor* 

Recount and scrutiny held and ballot papers examined. 

Dual voting discussed. 
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The petitioner and the three respondents were the candidates who 
contested at the last general election in November, 1926, the one seat in 
the provincial Legislative Council allotted to the Sholapur District 
rural non-Muhammadan general constituency. 

As the result of the scrutiny the returning officer declared the first 
respondent, Mr. Ligade, duly elected, as having secured the largest number 
of votes. The votes secured by each of the candidates were declared " 


to be as follows * — 

Mr. Shamrav Ligade, respondent no, 1 . . 2,612 

Mr. Nagappa Abdulpurkar, respondent no. 2 . . 2,601 

Mr. D. T. Aradhye, petitioner. . . . . 2,588 

Mr, J. Powar, respondent no 3 . . . . 152 


Mr. Aradhye, who came third according to the above result presented 
this election petition to His Excellency the Governor under rule 32 on 
the 23rd December, 1926. His petition not only calls in question the 
election of Mr. Ligade, but further claims a declaration that he himself has 
been duly elected, and therefore as required by rule 34 he has joined all 
the other candidates as respondents to the ^petition. 

Recriminations have been filed during the trial by both the respon- 
dents. The written statements of all the respondents were filed on the 
3rd March, 1927, The recriminatory petition of the respondent no. 2 
was filed on the 4th March while that of the respondent no. 1 was filed 
on the 8th March, The respondent no. 2, Abdulpurkar, claims to have 
been duly elected in his written statement as also in his recriminatory 
petition, and both the respondents bring recriminatory charges not only 
against the petitioner, but also against each other, alleging inter alia 
the commission of corrupt practices by their polKng agents and 
canvassers. 

Respondent no. 2 has taken a preliminary objection that the petition 
was premature, inasmuch as it was presented on the 2nd January, 1927, 
i.e. before the date (11th January, 1927) on which the return of the 
election expenses of the returned candidate and the declarations referred 
to in rule 19 were received by the returning officer. We are agreed that 
this preliminary objection must fail, for on the assumption that the 
o?>jection was valid, the petition should have been dismissed by His 
Excellency the Governor. It was admitted that the Commissioners had 
no jurisdiction to go into the question as the Commission is set up only 
after the Governor is satisfied that the provisions of rule 32 among others 
have been complied with. 

An issue was framed as to whether the recriminating respondents 
were entitled as between themselves to lead evidence (of the kind 
42 . 
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mentioned in rule 41) one against the other. The principal question under, 
lying this issue is whether a respondent during the inquiry can claim 
a seat for himself by his written statement in answer to the petition, or 
by his recriminatory petition. We were agreed that the wording of rule 42 
did not allow the respondent no. 2 to give evidence against the returned 
candidate (respondent no. 1). In our opinion the words may give 
evidence to prove that the election of such candidate would have been 
. void if he had been the returned candidate '' could not apply to the person 
who actually is the returned candidate. Accordingly we did not permit 
him to 'do so. On the question whether the respondent no. 1 could lead 
such evidence against the respondent no. 2, the Commissioners were 
divided in opinion and provisionally allowed him to do so reserving their 
decision on that part of the issue. Eventually, however, it did not 
become necessary to record a finding on the point as the result of the 
recount, scrutiny and evidence showed that the respondent no. 1 did 
not stand in need of leading any evidence against the respondent no. 2 
and dispensed with such evidence. 

The petitioner asks for a general recount and scrutiny of the votes. 
He alleges discrepancy between the total number of votes submitted by 
the polling officer and thal# reported by the returning officer. The 
improper rejection of valid votes, and the acceptance of invalid votes 
by the returning officer is urged by all the parties to this petition. Having 
regard more particularly to the small difference between the votes 
reported by the returning officer as secured by the different candidates, 
we considered this to be a fit case for allowing a recount and 
scrutiny. 

On the recount we find the following figures of votes to be the 
correct ones instead of those given by the returning officer : — 

2,615 votes for Mr. Ligade, 

2,603 votes for Mr, Abdulpurkar, 

2,587 votes for Mr. Aradhye, 

152 votes for IMr. Powar. 

We shall start with these figures and add such further votes as each 
of the contesting parties appears to us to be entitled to, and deduct such 
as are lost to each of them under our scrutiny and findings on the evidence 
recorded. ^ 

Before recording the result of our scrutiny we will state the '‘general 
principles on which the ballot-papers were scrutinized and examined by 
us. We are of opinion that under regulation 4(2) in part VI of the 
Bombay electoral regulations it is competent to us at this inquiry to 
reverse the decision of the returning officer rejecting a vote, even though 
no objection may have been taken to such rejection before him. We 



SHOLAPUR DISTRICT (N.-M.R.) 1927 


659 


have scrutinized such votes as the parties contended were wrongly 
admitted by that officer, and such others as were contended to have 
been wrongly rejected by him. In doing so, we have been mainly guided 
by the principles enunciated by Mr. Justice Hawkins in the Cirencester 
case (1893 ; 4 O’M. & H , page 196). As decided in that case, we started 
with the presumption that the fact of a voter having applied for and 
received a voting paper afforded sufficient indication of his intention to 
vote. With this presumption we looked at the ballot-papers with a " 
view to see if such intention was carried out and indicated by the mark 
or marks made by the voter on it. Subject to other objections we have 
given effect to any mark on the face of the paper which in our opinion 
clearly indicated the intention of the voter, whether such mark were 
m the shape of a cross, or a straight line, or in any other form, and whether 
made with pen and ink, pencil, or even an indentation made on the paper, 
and whether on the right or the left hand of the candidate’s name or 
elsewhere within his compartment on the voting paper ”. As also decided 
in that case we have held that if there was a cross opposite to the 
name of one candidate, and another mark which was not a cross opposite 
to the name of another candidate, it was a good vote for the first named 
candidate. But where a mark which is nojb a cross is the only mark, it 
was a good vote for that candidate opposite to whose name it appeared 
We had counted as good one ballot-paper which had a clear cross in ink 
placed against the name of a candidate, but this was subsequently struck 
off, being proved to be void for want of secrecy on the evidence of a 
witness. We declined to uphold the contention of the petitioner based 
on the instructions printed on the back of the ballot-paper form given 
in the Bombay electoral regulations, and in a leaflet distributed by 
Government among the voters. In our opinion these directions cannot 
be regarded as mandatory and having the force of law. The petitioner 
has shown that in a considerable number of cases there is some difference 
between the name as it appears in the electoral roll and the name of the 
person who voted under that name. The position he has taken up is 
that whenever there is any difference whatever of this kind, the vote 
must be disallowed. The most he will concede is that an obvious mis- 
print of a letter or 1?wo may be ignored. Apart from that he contends 
that the polling officer has no right to accept a vote unless the name 
given by the intending voter corresponds precisely with the name as 
given o'QL the roll. We have not accepted this position. The view we 
have taken is that in every such case it is simply a question of identity, 
and if there is no good reason to suppose that the person who voted was 
not the person whose name was intended to be shown on the electoral 
roll, then the vote should be taken as good. We have considered all 
the cases pointed out by the petitioner from that point of view, and we 
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find that he has not shown any sufficient reason for striking ofi‘ the vote. 
The result of the scrutiny thus taken worked out as under : — 

Mr. AracUiye . — Mr Ligacle — Mr. Abdulpiirkar — 


2,5 S7 votes ou the 
recount ; 

-f-7 votes wrongly 
rejected ; 

— 2 votes wrongly 
admitted. 


2,615 votes on the 
recomit , 

-ft votes wrongly 
rejected ; 

— o votes wrongly 
admitted. 


2,603 votes ou the 
recount , 

+ 7 voles wiongly 
re I cc ted , 

— 5 votes wrongly 
admitted 


2,^92 


2,614 


2,605 


These figures have to be further modified as affected by opr 
conclusions on the contentions about voting in more than one general 
constituency, and voting twice in the same constituency, and our 
conclusions on the evidence as to votes which should be struck off 
owing to the disqualification of minority. 

Several persons are found to have voted in both the rural and the 
urban constituencies in contravention of rule 10 (1) (a). The petitioner 
contends that in such cases both the votes are void The respondents 
on the other hand contend that in such cases the second vote only would 
be void, and that the first Vote wherever given was a perfectly legal 
and valid vote.^ This argument is sought to be supported by the familiar 
niustratioii of bigamy, where the first marriage is perfectly legal, and it is 
only the second marriage which is void and constitutes the offence of 
bigamy. The observations of Denman, J., in Stepney (1886 ; 4 O’M. & 
H., page 46) as quoted in Hammond’s “ Indian Candidate and Returning 
Officer ”, page 151, were further relied upon in support of this contention. 
The language of the rule is indeed not free from doubt. We are however 
of opinion that the word "" vote ” in the second clause of the rule is used 
in a collective sense so as to render the whole vote, i.e. both the votes 
void. We think that at a general election the act of voting is one act, 
and camaot be spht up. This would differentiate the case from that of 
bigamy, where generally there are two distinct acts. We are inclined 
to think that if a case of simultaneous marriage was possible both the 
marriages would have to be declared void. An elector has not necessarily 
a single vote in a constituency, but has as many votes as there are seats 
to be contested. At the hearing of an election petition arising with 
reference to one general constituency it is only the vote given in tliat 
constituency which comes into question before the Commissioners, and 
directly it appears that the voter in question has also voted in another 
general constituency, he has contravened clause {a) of rule 10, and we 
think that the words “ his vote shall be void ” must refer to the vote 
which is in question, i.e. in this case the vote given in the rural 


1 See paragraph 7 (3) of Part III of Corrupt Practices Older, 1936. 
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constituency. We do not think that the legislature could have intended 
tliat the Commission should be left entirely to depend on the word of the 
voter as to where he voted first. If the intention of the legislature 
was that the first vote was good, it could easily have said that in such 
a case the second vote only shall be void. We have accordingly rejected 
the vote given in the rural constituency in all such cases, irrespective of 
whether or not it was given before or after the persons concerned had 
voted in the urban constituency. We have not however gone further 
and held that in any such case the voter was guilty of personation as 
defined in schedule V. The observations of Denman, J., in thjd ,-^te^ney 
case referred to the question of whether the voter concerned was guilty 
of felony and personation, and not to^the question of what should be 
done in respect of such a vote in taking any scrutiny, as under the English 
rules it is only the second vote which is void in such a ease. The petitioner 
contended before us that the respondent no. 2, Abdulpurkar, should 
be held guilty of personation, as after having voted once at the election 
he procured for himself by another application a voting paper in his own 
name at the same election. We have however ruled out this contention as 
in our opinion the election ’’ referred to in the definition of personation 
does not include a general election. The inclusion of a general election 
would reduce the definition to an absurdity, for under that construction 
the man who votes at a general election in a special constituency and 
again in a general constituency would bring himself within the definition 
and would be guilty of the corrupt practice of personation. In fairness 
to the petitioner, it must be observed that he did not attribute any 
corrupt intention to the respondent. We have held both in the case of 
voting in more than one general constituency and voting twice in the 
same constituency that a mens rea or corrupt intention was a necessary 
element in the offence of personation. We think that the respondent 
bona fide believed that, as his name appeared on the electoral rolls of 
both rural and the urban constituencies, there was nothing wrong in his 
voting in both. All the same we have struck off his vote given in his 
own favour in the rural constituency under our construction of rule 10 (1) 
{a) and (2). 

In a good many cases a voter has been entered twice on the electoral 
roU in two differen-S areas of the same constituency, and in several such 
cases the voter has voted twice. There is no express provision in the 
rules that a voter shall not vote more than once in the same constituency. 
Apparently such cases would fall under rule 2 of part II of schedule V, 
and come under personation, which is declared to be a corrupt practice. 
The petitioner had indeed in his schedule put down all these as cases of 
personation coming within part II. But as in the case of the respondent 
no. 2 we considered that his voting in more than one general constituency 
was bona fide and innocent and did not come under personation as defined 
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in rale 3 of part I of schedule V we similarly hold that the absence of any 
corrupt mind precludes these cases from coming under rule 2 of part II 
of schedule V. The only difference is that while in the case of voting in 
two general constituencies, the whole vote is void owing to the infraction 
of rale 10 (1) {a) in the other we consider that the first vote should be 
upheld and the second should be struck off. The question is not entirely 
free from doubt, and we would suggest an amendment of the rules making 
it quite clear that in the case of innocent double voting in the 
same constituency, only one vote and that the first one should 
count. ^ 

We have of course struck of^aU votes proved to have been given by 
persons under 21 years of age on the date they voted. Out of the votes so 
held void four were in favour of the petitioner, two in favour of respondent 
no. 1 and three in favour of respondent no. 2. These we have struck off 
from the votes of the respective parties. Out of the votes held void under 
rule 10 (1) (a), three were recorded in favour of the petitioner and nine 
in favour of the respondent no. 2. Petitioner proved five cases of double 
voting in the same constituency, while respondent no. 1 proved one such. 
The respondent no. 2 none. This respondent attempted to prove a few 
other cases by the evidence of witnesses and for that purpose asked the 
Commissioners to examine the signatures of some voters on the counter- 
foils of their ballot-papers. But the voters themselves were not produced 
and we considered that no proper foundation had been laid for a scrutiny 
of these papers. He also adduced some evidence to prove other cases of 
double voting mentioned in his schedule, but as it was found that this 
evidence was directed not against the petitioner but against respondent 
no, 1, the returned candidate, we have not taken into consideration the 
evidence of these witnesses 

We consider that on the evidence the petitioner has proved that 
the tendered vote should be accepted in five cases. We permitted him 
to inspect the list of tendered votes and to call evidence as regards such 
as were not and could not be mentioned by him. We find that he has 
proved the validity of the tendered vote in three more cases. In some cases 
we have accepted the tendered vote, and struck off the vote accepted 
by the poUing officer in favour of another candidate where however the 
original vote and the tendered vote were both in favour of one and the 
same candidate, we have not struck off or added any vote. The nett 
result of admitting these tendered votes is that five votes would be added 
to the petitioner's total and two deducted from that of respondent 
no. 1. 

Adding to or deducting from the figures of the votes given for the 
several candidates above in accordance with our conclusions on the 
evidence about voting in contravention of rule 10 (1) (a), and (1) (6), 
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as also about double voting in the same constituency the final result is 
as under : — 


Mr. Aradhye. 

]VIr. Ligade. 

Mr. Abdulpurkar. 

2,592 

2,614 

2,605 

-2 

-9 

-14 

2,590 

2,605 

2,591 


Hence the election of the returned candidate Mr. Ligade should 
be upheld and he be reported as duly fleeted, and we accordingly do so. 

Under Act no. XXXIX of 1920 (The Indian Elections Offences 
and Inquiries Act, vide part II, section 4) costs ” means all costs, 
charges, and expenses of or incidental to an inquiry This inquiry 
has shown that the machinery for the preparation of the electoral roll 
and its supervision and correction is defective. There would probably 
have been no necessity for this inquiry but for the fact that so many 
names are shown twice on the electoral roll making double voting possible 
and the names of so many minors appear on the roll. We think that 
Government should devise some effective, means to prevent these irre- 
gularities, On this ground we disallow half the costs of Government 
and recommend further that the clerk from the CoUeotor’s ofSce, who 
attended the commission for nearly three weeks and assisted it in the 
recount and scrutiny and in finding out the requisite ballot-papers and 
counterfoils should be paid Rs. 100 by Government. Half the costs of 
Government, however, including the remuneration of the Commissioners 
specially appointed and the cost of setting up the commission must be 
home by the contending parties, i.e. the petitioner and the respondents 1 
and 2. Though the election of the returned candidate has been upheld 
by us, under the circumstances of this case, especially the allegations 
made in the recriminatory petitions, we direct that the petitioner and 
the first two respondents should bear these costs equally. 




CASE No. LXXXVI 

Sultanpur (N.-M.R.) 1927 

(United Peovinobs Legislattve OotTNcm.) 

Mahant Har Chakan Das and bottb othbbs . . PetiHonerSf 

versus 


KDNWAB StTBBNDEA PbATAP SaHI . . 


. . Respondents 



Solicitation of voters at the poll, unless accompanied by physical 
coercion, does not amonnt to 'undue influence. 

Doctrine of mens tea discussed. The candidates and agents are 
held responsible for the purity of the election as regards personation. 
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A VERY large number of corrupt practices were alleged against the 
xespondent and his agents. The Commissioners disbelieved the numerous 
allegations of bribery, and also those of undue influence. It was stated 
that voters were forcibly dragged to the poll. On this point the 
Commissioners report : — 

“ We next come to the alleged snatching of voters of which there is 
a good deal of scattered evidence. Gajpal Singh says he saw voters 
being seized by the Deara workers at Kumbhi. But he also tells us 
that the tahsildar came out and saw the seizing of the voters. > But we 
find no official evidence of any such seizing. Probably there was a good 
deal of button-holing and attempts to persuade, but we do not believe 
there was any use of force. Thakur Dayal Singh says at Deara polling 
" station the Deara workers used to meet the voters at some distance from 
the polling booth and drag them. But as an inspector and sub-inspector 
of police were present there and they do not seem to have found reason 
to interfere, as they certainly would have done if the voters had been 
compelled against their wills, we cannot think that force was used. 

‘‘Fateh Bahadur tells a story of the seizing of voters by 25 men 
armed with lathies at Deara polling station, but no complaint seems 
to have been made to any officer, thotfgh the Deputy Commissioner 
himself visited the polling station. The true facts about the matter 
seem to have been stated by Mahadeo Prasad. ' It is a fact that there 
is struggling between workers to get hold of voters, and that one agent 
will pull a voter in one direction, while a second pulls him in a different 
-direction. When they go inside, agents from both sides will follow a 
man to the last in the hopes of winning him over.’ While by no means 
approving of this practice, which seems to have been common to both 
sides, we are not prepared to hold that the voter is coerced by it, or that 
it amounts to the exercise of undue influence.” 

One charge of personation was established. The Commissioners 
.found it proved that '' one Matabadal, son of Gulzar, resident of Indoli, 
was given the signature slip on being identified by Balgobind, patwari 
-of Indoli, as Matabadal, son of Ram Jiawan, and applied for a voting 
paper. It is admitted that there were two Matabadals, one son of Bam 
-Jiawan as given in the electoral roll against no. 705 and the other the 
individual referred to above, son of Gulzar. As seen already it is an 
.admitted fact that Badri Narayan was the respondent’s poUing agent 
.at thh Garabpore polling station. And we might refer to the fact that 
whereas the respondent in his pleadings chose to deny specifically the 
petitioners’ allegation about the agency of three out of four persons, 
he did not controvert the same in respect of Rampal Singh, which there- 
fore, under rule 5 of order VIII of schedule I of the Code of Civil 
-Procedure, he must be taken to have admitted.’^ 
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The point for onr decision has therefore narrowed itself to this^ 
whether the respondent's agent, Badri Narayan, abetted the x>ersonation 
of Matabadal, son of Gulzar, referred to above 

The petitioners examined two of their polling agents, jMahboob 
Khan, and Babu Bndr Pratab Singh who is a vakil of Snltanpur, three 
workers and three officers of the poll and Mr. Hyder Husain. Deputy 
Collector and Magistrate, S.D.O., Kadipore, the presiding officer. 

There is no reason to doubt or discredit the testimony of the 
above witnesses. They have not contradicted themselves on any 
material point and have been perfectly frank in admitting the suggestions 
thrown out to explain that a mistake was jDOssible on account of the 
crowd and rush of the voters. All that was suggested was that they 
were workers of the rival candidate, and therefore men who were under 
the petitioners’ influence. But it must be admitted that the petitioners 
were in a way bound to produce them as men who were present at the 
spot, and their omission to produce them would have beeii subject of 
criticism. As to Mahboob Khan and Sheoram, their conduct was further 
criticized as dishonest and treacherous because they had seen the first 
Matabadal being identified and kept on watching the spurious Matabadal 
also being identified as the son of the same individual by the same patwari 
without taking any steps to bring the matter to the notice of the officers 
or the respondent’s men. Mahboob Khan and Sheoram have given the 
reasons for their inability to detect the mistake at the time. But their 
explanations apart, even if they be supposed to have kept on watching 
and allowed the thing to go on as is said to entrap the respondent’s 
men, they were perfectly justified, as pointed out in Hammond’s “ Indian 
Candidate and Returning Officer ” at page 152, last paragraph. 

The learned Counsel for the respondent’s argument in the alternative 
was that Badri Narayan was not guilty because he honestly believed 
Matabadal’s statement that he was the son of Jiawan, the patwari having 
identified him as such only the moment before. He argued that Badri 
Narayan was right when he said that he did not know Matabadal before, 
but he doubted the correctness of his statements that he was not with 
Matabadal at the signature slip clerk’s table or that he had no conversa- 
tion with him before the latter tendered his slip for a voting paper. 
Even if we were to take the case like that, Badri ISTarayan would still 
be guilty under the law. His mms rm lay in the fact that he knew 
or must be taken to have known that he was not to identify a voter 
whom he did not know personally, but in violation of that rulfe, he 
affirmed the voter’s false statement that he was Jiawan’s son, particularly 
when the man’s identity was questioned by the polling officers and Badri 
Narayan had himself been taxed for having brought a doubtful voter. 
His mm^ rm in this case would be of the second form, i.e. culpable. 
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The Dinajpore case (see page 343), was brought to our notice in the 
course of the arguments. We are unable to subscribe to the view 
expressed in that case, that the definition of the offence of personation in 
elections in section 171-D of the Indian Penal Code is shorn absolutely 
of what IS knowm as mens rea iii criminal acts. It is first of all incorrect, 
strictly speaking, to say that it is so. The chapter on General Exceptions 
in the Indian Penal Code deals with the subject in some of its manifold 
aspects from its absence up to several degrees of its positive phase ; and^ 
section 6 of the Code enacts that throughout the Code every definition 
of an offence, every penal provision and every illustration of every such 
definition or penal provision shall be understood subject to the exceptions 
contained in the chapter entitled General Exceptions, though those 
exceptions are not repeated in such definition, penal provision or the 
illustrations The section in the chapter of General Exceptions, being 
stated as exceptions are put in the negative form. In their affirmative 
form they represent the law of mens rea as applicable to the provisions 
of the Code. 

But we are of opinion that the context of section 171-D itself does 
not lack in word or expressions to suggest such form of mens rea as it 
contemplates. In order to make ourselves intelligible we might quote 
the following from Sir John Salmond in his book on Jurisprudence 
[7th edition (1924), page 790]. The mens rea may assume one or other 
of two distinct forms : namely wrongful intention or culpable negligence. 
The offender may either have done the act on purpose ; or he may have 
done it carelessly, and in each case the mental attitude of the doer is 
such as to make punishment effective. If he intentionally chose the 
wrong, penal discipline will furnish him with a sufficient motive to choose 
the right instead for the future. If, on the other hand, he committed the 
forbidden act without wrongful intent, but yet for want of sufficient care 
devoted to the avoidance of it, punishment will be an effective inducement 
to carefulness in the future. But if his act is neither intentional nor 
negligent, if he not only did not intend it, but did his best as a reasonable 
man to avoid it, there can be no good purpose fulfilled in ordinary cases 
by holding him liable for it.’’ We would note next that the apparent 
peculiarity of the law of personation in elections owes its origin to the 
fact that the legislature, for what is known in jurisprudence as '' evidential 
ffifficulty ” made the candidates and the agents responsible for the purity 
of election in this respect. It is the duty of the candidates and their 
agents to help the cause of election by doing all that lies in their power 
to make it pure, by shutting out doubtful votes irrespective of whether 
the voter was his or of the rival candidates, a fact they were not expected 
to know. It is for this reason that it is enjoined that no agent of a 
candidate should undertake to identify a voter whom he does not know 
personally, Jaunpore case (see page 422). The definition in section 171-D 
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would therefore have failed to serve its purpose if it were not to include 
mens rea of the second form, namely, culpable negligence. The words 
“knowingly”, “intentionally”, “voluntarily” or the like on the 
other hand, the inclusion of which into the wordings of section 171-D is 
recommended by the learned members of the Dinajpore tribunal, are 
qualifying words and denote 7nens rea of the first form. Their use would 
have meant the exclusion of the other form, viz. negligence. The 
expression “at an election ” in the section reminds sufficiently, in our 
opinion, the person or persons concerned of the duties the law enjoined 
on them and the care they were expressed to exercise on that particular 
occasion. We maintain what Wills. J., said in Tolsons case, viz. '' The 
principle involved appears to me, when full}" considered, to amount to 
no more than this. The full definition of every crime contains expressly 
or hy implication a proposition as to a state of mind. 

'' Our finding is that the respondent’s poUing agent, Badri Narayan, 
committed the offence of abetment of personation as defined in the 
rules.” 

The Commissioners recommended that the election of the respondent 
be declared void. 

“ Ordinarily we should have allowed the petitioners their costs of 
proving the charges on which they have succeeded, though not of those 
on which they have failed. But we wish to mark our disapproval 
of the conduct of the petitioners who have in this petition set out to 
harass the respondent by raking together a vast amount of frivolous 
and sometimes completely false charges. The respondent must have 
been put to great expense in meeting aU these charges, and the multiplicity 
of unessential details, nearly all of which we have found reason to dis- 
believe, has no doubt been very embarrassing to him in his defence. 
We think, therefore, that though costs should follow the event, they should 
be nominal. We recommend to His Excellency the Governor that the 
respondent be ordered to pay Bs. 100 (one hundred rupees) as costs.” 
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V. P. PaKKIEISWAMI PUiLAI 


versus 


Petitioner, 


Rao Bahaduk Veis-katarama Ayyar A3SiD OTHERS Respondents. 



If an extension of time for recording votes is given and then withheidj 
this amounts to disenfranchising a portion of the electorate and if on a 
sufiSicient scale would have a material effect upon the result of the election, 
A recount should only be granted in cases substantiated by reliable 
primd facie evidence. 
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This is a petition by Mr. V. V. Pakkiriswami Pillai challenging the 
return of three successful candidates in the election of the Tan j ore rural 
non-Muhammadan constituency. 

The facts relevant to the point we have to decide are very few and 
can be very shortly stated. The original date fixed for the elections was 
the 30th of November, 1920. For several weeks before the day arrived, 
the Tanjore district was visited by severe floods rendering the movements 
of the people and the methods of communication difficult, and in some ' 
cases impossible ; and accordingly on the 28th of November the retui’ning 
officer, who was Mr. Dutt, the Collector of the Tanjore district, sought 
authority from Government to do what he thought to be necessary in 
the circumstances to preserve the rights of voters, to record their votes 
^ and to render those votes effective. Accordingly he received on the 29th 
of November, 1920 a telegram from the Government of whichithe material 
part is this : ‘'In special circumstances Government give you discretion 
to postpone opening of poll in cases where ballot-papers cannot arrive at 
polling station in proper time ; also to keep open poll for as many days 
as may be necessary in cases where floods make it impossible for voters 
to reach polling station to-morrow/’ On that Mr. Dutt sent out instruc- 
tions to the divisional officers and chaumen of municipal councils in 
the district in the following terms. We are only reading the material 
part : “ Where owing to weather, polling cannot be opened thirtieth, 
it should be opened fourth December and continued till sixth December 
inclusive. Inform all polling officers under you immediately.” 

Those instructions were sent to all the divisional officers and all the 
chairmen of the municipal councils in the constituency. The result was 
that in most of the divisions polling did go on from the 30th of November 
tiU the 3rd of December, but in two taluks, Pattukkottai and Arantangi, 
the instructions did not reach the officer concerned. The telegraph wires 
were cut by the floods, and the messengers with whom duphcates were 
sent by hand could not reach their destination, and the result was that the 
instructions were not received by the officers in question until the 4th of 
December ; and accordingly in 15 polling stations in those two taluks 
the boxes were closed and returned after the 30th of November. In 
one station, Gandharvakotta, the box having reached the Collector on 
the morning of the 1st of December, he sent it back to the officer with 
instructions to re-open the poll which was accordingly done. We are 
not called upon to decide what precisely was the effect of that and 
whether it was a lawful order or not ; because the number of persons 
who voted in aH in Gandharvakotta was 36 and the majority of the 
successful leading candidate was 127, so that, even supposmg that all 
those votes would Jhave been adverse to the successful candidate it would 
not have affected materially the result of the election and could not so 
43 
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have affected it. But with regard to the other 15 stations very much 
more difficult questions arise. 

The argument for the respondent appears to be this : What 
Government did was to invest the Collector with a discretion to give a 
further extension by way of indulgence to the voters. Therefore, if he 
did not, in fact, from whatever cause, succeed in conferring that indulgence 
upon the voters, then there is no more to be said and matters must rest 
where they stand. On the other side it is said that what he was invested 
with was an authority, not merely to grant an indulgence to the voters, 
but to cpnfex upon them a definite right, viz. the right to exercise their 
vote at any ^ime up to the evening of the 3rd of December. There is 
nothing in the rules to guide us as to what is the proper course to adopt 
in unforeseen and unforeseenable eventualities like this, and we have to 
come to a conclusion on it as best we can, practically unassisted by 
anything except the analogies that were suggested by the learned Coimsel 
in argument. Of course, arguing by analogy where the subjects cannot 
be in pari materia is always likely to break down just at the point where 
the analogy is sought to be pressed home. We feel very great difficulty 
as to what is the right view to take, but on the whole we have come to 
the conclusion that, when the Collector despatched the telegram of 
the 29th of November addresseiti to the divisional officers and the chairmen 
of the municipal councils, he had effectively passed an order extending 
the time for polling, and that the fact that owing to natural causes the 
telegrams did not reach their respective destinations does not detract 
from the position that he had committed himself to those orders. We, 
therefore, are of opinion that, when the polling booths were closed on 
the 30th of November, though no one was to blame for it, yet it was an 
irregularity in the conduct of the election, inasmuch as it deprived large 
numbers of voters of a right which had already accrued to them to 
exercise their suffrages at a later date, viz. till the 3rd of December. 

With regard to the other argument that the whole proceedings 
including the order of the Government and the order of the Collector to 
his subordinate officers were ultra vires, we do not feel that we need go 
into it, because in our opinion the respondent would be no better off 
even if that argument were sound. The effect would be that a large 
number of people would have given their votes undeif a misapprehension 
as to what their rights were : whereas they were only in fact entitled to 
record their votes on the 30th they abstained from doing so till the 
2nd or 3rd of December. In such circumstances it is obvious, pn the 
authority of the cases that we considered carefully in the Coimbatore ^ 
case, that that would be a material irregularity which would obviously 
affect the result of the election and would necessarily lead to the same 


1 Salem and Coimbatore cum North Arcot, page 627. 
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result as the other process of reasoning, viz. the setting aside of the 
election. With great regret we feel compelled to set aside this election 
because there cannot be the slightest doubt — and it is quite frankly 
admitted by Mi*. Alladi ICrishnaswami Ayyar, who argued the case for 
the respondent, that he could not contend otherwise — ^that, if all the 
voters of those stations were in fact wrongfully disfranchised, it would 
not be likely to have a material effect upon the result of the election. 

There were one or two other points taken in the course of the argu- 
ment, but it is only necessary to allude to them very briefly. The first 
was the allegation that certain votes had been miscoxmted. TJiat rests 
on the sole and uncorroborated testimony of Mr. Kuppuswami Pillai 
who acted as agent to the petitioner and was present at the counting of 
the votes. He says that certain votes were counted twice over. He 
made no note of the votes and kept no record, and did not ask for any 
note to be made on the papers so that he might afterwards identify them. 
He says he made this complaint to the Collector, but, as against that, the 
Collector says emphatically that no such complaint was made at all. The 
only complaint made by Kuppuswami Pillai was that votes which were 
bad on the face of them were being counted and Mr. Dutt said in terms, 
he never complained to me of the actual process of enumeration 
Another allegation was made in the sup|)lemental petition that polling 
which ought to have taken place at a village called Thappalanpuliyur 
actually took place at another village called Anandakudi, and that 
similarly poUing took place at Alangudicheri instead of at the right place 
which was Thittacheri. The answer to that is a very simple one, that 
it has not been proved. The polling officers of both places were called 
and they said that the polling stations were situated in each case in the 
right village. In the one case it was a hamlet which was part of 
Thappalanpuliyur called Karayangudi, and in the other case at a place 
called the Hayudu's choultry which he says is situated in the village of 
Thittacheri. The evidence called for the petitioner in contradiction of 
this appears to us quite unworthy of notice. 

During the course of the inquiry an application was made to us for 
a recount of the votes. It rested on the nebulous allegation of the agents 
about the counting of batches of votes twice over, and we therefore refused 
to grant an application of that nature on such slender materials. It is 
well-established law that a recount will only be granted in cases which 
are substantiated by specific instances and by reliable, ^rima facie. 
evidence. 

We must therefore declare the election as a whole void. There will 
be no order as to costs. 
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Tirhut Division (M.) 1935 

(Indian Legislative Assembly.) 


Muhammad Mansooe 


versus 


Petitioner^ 


Maulavi Muhammad Sham Daudi . . 


Respondent. 



Evidence of persons believed to have been bribed should be pre- 
sented, as they can be granted certificates of indemnity. 

Criticism of a man’s public activities, however ill-mannered, unfair 
or exaggerated, is not forbidden. It is when the man underneath the 
politician” is attached, and his honour, integrity or veracity assailed that 
an election is liable to be set aside. 

Spiritual intimidation alleged but not proved. 

The remuneration of permanent emploj^^s engaged on work connected 
with the election should be shown in the return of election expenses. 
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The respondent, Maulavi Muhammad Shafi Daudi, was elected to 
the Legislative Assemldy by the TirJiut Division Muhammadan 
constituency on the 14tli November, 1934. Maulavi Muhammad Shafi 
Daudi obtained 804 votes. The only other candidate who contested the 
seat, Maulavi Abdul Hamid Khan, obtained 665. On the 5th January, 
1935, an election petition was presented by Shaikh Muhammad Mansoor 
who is an elector in the constituency. In the course of the trial it has 
transpired that Shaikh Muhammad Mansoor is little more than a figure- 
head and that a considerable portion of the money expended^ in pro- 
secuting the petition has been found by the political *party which 
nominated the defeated candidate. The petition is a lengthy document 
covering some 25 typed pages. It contained a very large number of 
charges, some of which were stated in the vaguest possible manner. The 
law requires particulars to be given of any corrupt practice alleged in the 
petition. The particulars set out in the three schedules were so inade- 
quate that in effect they were not particulars at all. All that could be 
gathered from the schedules was that certain agents of the respondent 
were alleged to have bribed or treated voters or made use of hired con- 
veyances for getting voters to the poll. Not a single voter was named 
in the schedules, nor was it stated precisely where or in what manner 
treating had taken place, nor were the owners of any of the hired vehicles 
said to have been used named. It was, we think, surprising that the 
respondent did not move to have any portion of the petition struck 
out or even apply for further and better particulars until the commence- 
ment of the trial. When the latter application was made we ordered 
further and better particulars to be delivered within 48 hours and 
directed the petitioner in the meantime to proceed with other charges in 
respect of which further and better particulars were not required. 

Dealing with the charges of bribery, the Commissioners found the 
evidence of the witnesses, which they discussed in detail, unsatisfactory 
and unreliable. 

It is, we think, incumbent on or at least highly expedient for the 
petitioner in a case of this kind to summon the persons whom he knows 
or believes to have been bribed. Such persons may have committed a 
criminal offence but they are bound to answer any questions put to them 
jeven if these questions incriminate them. Moreover, the court has 
power to grant them a certificate of indemnity if they make a full dis- 
‘clositre. Assuming that the various men who are said to have been 
bribed by agents of the respondent were really bribed the probabilities 
are, we think, that if they had been put into the witness box, they would 
have chosen to make a full disclosure in the expectation of being granted 
certificates of indemnity. Voters who have been bribed are as a rule 
worthless individuals not likely to be deterred from any sense of shame 
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from acknowledging what they have done. Nor are they under the same 
temptation to conceal the truth as the agents of the successful candidate 
who bribed them. In order to substantiate a charge of bribery it is 
rarely, if ever, possible to depend on the testimony of persons who merely 
say that for one reason or another they happened to see money change 
hands and gathered from what they overheard why it had changed hands. 
It is extremely dangerous to rely on such evidence unless there arc circum- 
stances which go to corroborate it as, for instance, circumstances going 
to show that very probably bribery did take place. There is no corrobora- 
tive evidence of this kind in any of these cases and it must, therefore, 
be held that'^none of them has been proved. Not only, however, are 
we plainly of opinion that the evidence relating to bribery which has been 
put forward by the petitioner is inadequate and unconvincing. We are 
very much inclined to think that the whole of it has been suborned. 

After examining the evidence regarding alleged treating and the 
hiring of taxis, ekkas and carts, the Commissioners reported as follows 
regarding the allegation that the respondent or his agents had issued 
pamphlets, leaflets, posters and other pubhcations, which contained 
false and damaging statements. 

‘'In India not only a false statement of fact in relation to the 
personal character or conduct of a candidate but also a false statement 
of fact in relation to his candidature is liable to render an election void. 
Maulavi Muhammad Shafi Daudi and his agents are said to have published 
false statements of fact in relation to his own candidature as well as the 
candidature of his opponent. It will be convenient to deal, in the first 
place, with the former class of statements. The poster (exhibit 13) 
was issued under the signatures of a number of persons, among whom 
was Mr. Muhammad Ali Jionah. Admittedly at the time when this 
poster was issued Mr. Jinnah was not in India. It could not, therefore, 
have been signed by him. The poster contains a manifesto of the All- 
India Muslim League and of the AU-India Muslim Conference. Mr. Jinnah 
was the president of the former body. It has been stated and the 
correctness of the statement has not been denied by the petitioner, that 
shortly before the last general election took place the All-India Muslim 
Conference and the All-India Muslim League set up a joint body known 
as the All-India MusHm Parliamentary Board which set up candidates 
to contest various constituencies. Admittedly Maulavi Muhammad 
Shafi Daudi was one of the candidates adopted by the All-India Muslim 
Parliamentary Board. The mere fact that Mr. Jinnah did not see 
this poster before it was issued is, we think, immaterial. There were 
other signatories to the poster, namely, the president of the AH-India 
Muslim Conference, the vice-president of the All-India Muslim League 
and the secretaries to the AU-India Muslim Parhamentary Board. There 
is no reason to suppose that the poster was issued without the authority 
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of the All-India Muslim Parliamentary Board or, even if it was, that the 
All-India Muslim Parliamentary Board would not immediately have 
approved of it if its authenticity had been challenged during the election. 
This matter is, in our opinion, absolutely trivial. Another poster of 
which complaint has been made is one (exhibit 2) which is headed An 
expression of confidence in Maulavi Shafi by his Holiness the Great 
Mufti of Jerusalem In this leaflet it is also stated that His Majesty 
Sultan Ibn Saud, king of jtVrabia, has expressed his personal confidence 
in him It appears that in 1935 Maulavi Muhammad Shafi Daudi was 
one of a deputation of four which was sent by the Khelafat committee 
to the Hedjaz to interview His Majesty Sultan Ibn Saud. It^^lso appears 
that he was a delegate to the World Islamic Congress held at Jerusalem in 
1931 and that on a resolution which was moved by Hazrat Mufti Azam 
he was unanimously elected a member of the standing managing 
committee. It is said that the poster was issued in order particularly to 
impress voters who were Ahle Hadis and as such venerated Sultan Ibn 
Saud. No reasonable exception can, we think, be taken to it. It does 
no more than describe how, on two notable occasions, the respondent 
was chosen as the representative of the Mohammedans of India and 
suggest to the voters that, as a man of some consequence in the Islamic 
world, he was better qualified to represent them than his opponent. The 
poster does not, in our opinion, contain any statement of fact in relation 
to the candidature of the respondent. The false statements in relation 
to the candidature of Maulavi Abdul Hamid Kian are all to the effect 
that the Amarat Sharia which was supporting him was in some way or 
other connected with the congress. For this statement there was, we 
think, the most ample justification and it was almost certainly true. In 
the first place, the Amarat Sharia was in favour of some system of joint 
electorates and not separate electorates. Secondly, several members 
of the Amarat Parliamentary Board are admittedly still members of the 
congress party and others have been members of it until comparatively 
recently. Maulavi Abdul Hamid Khan admitted that he had approached 
Dr. Mahmud, the secretary of the All-India Congress Committee, and had 
asked for his support. No doubt he said that he did not receive it. We 
are, however, doubtful if this statement is correct. More than one of the 
witnesses who came from Chapra said, for instance, that he had been 
sont by Dr. Mahmud and the latter would certainly appear to have been 
taking some interest in this attempt to set aside the election of Maulavi 
Muhainmad Shafi Daudi. Turning now to the false statements said to 
be in respect of the personal character and conduct of Maulavi Abdul 
Hamid Khan we may refer, in the first place, to a pamphlet (exhibit 5) 
issued by Maulavi Abdul Ghani, M.L.C., and to two leaflets (exhibits 4 
and 7) issued or purporting to have been issued by one Syed Muhammad 
Usman, president of the Bengal MusHm Youth League. Maulavi Abdul 
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Hamid Khan was a member of the Legislative Council from 1927 to 1930 
and the pamphlet (exhibit 5) contains a criticism of his activities in the 
Council during that period. Mr. Yunus has shoAvn by reference to the 
proceedings of the Council that several of the statements contained in 
the pamphlet are untrue and that others are inaccurate and misleading. 
It is well-settled that a distinction must be dravm between criticism of a 
candidate as a politician or a public man and statements in relation to his 
personal character and conduct. Criticism of liis public activities, 
however ill-mannered, unfair or exaggerated it may be, is not forbidden. It 
is only ;when the man underneath the politician is attacked and his honour, 
integrity or'^ veracity is assailed that an election is liable to be set aside. 
We are clearly of opinion that the pamphlet (exhibit 5) contain nothing 
which offends against the law. The leaflet (exhibit 4) is headed " The 
worst exhibition of cow worship by Abdul Hamid Khan who is a dis- 
grace to Islam The other leaflet (exhibit 7) is headed '' Bowing 
down by Hamid Khan who is a disgrace to Islam on tiie threshold of 
Pandit Madan Mohan Malaviya It appears that a conference known 
as the cow-protection conference was held at Darbhanga on the 13th 
and 14th November, 1934. Pandit Madan Mohan Malaviya presided 
over this conference and some weeks before it was held the Darbhanga 
municipality adopted a resolution recommending that an address should 
be presented to him. In one of the leaflets (exhibit 7) reference is made to 
a message of the Associated Press in which it was stated that this resolu- 
tion was adopted unanimously. Maulavi Abdul Hamid Khan was at 
the time the vice-chairman of the municipality. In his evidence he said 
that he did not attend the meeting at which the resolution was adopted 
and that he tried to dissuade a number of members from supporting it. 
This may be so. At the same time the statement contained in the leaflets 
that he supported the resolution and was thus partially responsible for the 
presentation of the address was a statement in relation to his activities 
as a public man and not in relation to his conduct as a private individual. 
It was of much the same description as were the statements relied on in 
the Bulandshahr and the West Coast and Nilgiris cases (see j)ages 237 
and 712). Relying on these decisions we hold that the statements con- 
tained in these leaflets (exhibits 4 and 7) are not such as to offend against 
the law. In various leaflets and posters Maulavi Abdul Hamid Ivhan 
was described as a rebel from Islam and as a disgrace to Islanv.’’ 
and the like, while Maulavi Muhammad Shaft Daudi was described as 
the self-sacrificing devotee of Islam and the servant of religion ’’ aiid 
so forth. It is, we think, regrettable that such language was used. At the 
same time we are clearly of opinion that statements of this kind are not 
false statements of fact in relation to the personal character of the 
candidates. The supporters of Maulavi Muhammad Shafi Daudi also 
had this excuse, it should be said, that the other side had apparently at 
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the commencement of the campaign issued a leaflet (exhibit B) stating 
that Maulana Shah Mohiiuhlin had ordered his disciples to vote for 
Abdul Hamid Khan. ^Maulana Shah Mohiuddin is a well-known and 
^ much respected Fir with a large following in Tirliut and the implicaiion 
was that if he supported Abdul Hamid Khan the latter could not but be 
a better Muslim than his rival. Now, the Maulana, it appears, had 
merely expressed a wish that his disciples would support Maulavi Abdul 
Hamid Khan and tlie conduct of the Nazim Amarat Sharia in issuing the 
leaflet (exhibit B) making it appear that he had issued an explicit order 
that they should vote for Maulavi Abdul Hamid Khan and :j;iot for 
Maulavi Muhammad Shafl Daudi was oim to which most serious objection 
could be and very rightly was taken. Lastly, a complaint has been 
made of the description of Maulavi Abdul Hamid as a worshipper of 
the Government ’’ and as *'a double slave of the Government and the 
congress These statements, too, have to be read in their context. 
As we have already said, there is every reason to suppose that there was 
some connection or working agreement between the congress and the 
Amarat Sharia. It was also admitted by Maulavi Abdul Hamid 
Khan that when he first entered the Legislative Council he joined the 
Swaraj party, that subsequently he deserted it, and that after deserting 
it he was nominated by the Government *to various local bodies. We 
do not think that such statements are at all on all fours with the kind of 
statement on which the election in the North Louth case was set aside 
(6 O'M. & H., 162). In our view they must be regarded as criticisms of 
Maulavi Abdul Hamid Khan in his capacity as a politician and, therefore, 
outside the mischief at which section 4 of part I of schedule V is aimed. 

A certain incident took place during the election campaign. Certain 
charges or allegations, as for instance, that he had concurred in repressive 
measures taken by the Government in the North-West Frontier Province, 
were apparently made against Maulavi Muhammad Shafi Daudi by one 
Maulana Abdul Hashim Muhammad Sajjad. The latter is the naib 
amir shariat, the amir shariat being Shah Maulana Mohiuddin, the Pir 
of Phulwari Shariff of whom mention has already been made. In the 
translations which have been supplied to us the term amir shariat ” 
has been rendered as ecclesiastic dictator On the 4th October 1934, 
Maulavi Muhammad Shafi Daudi issued a leaflet (exhibit 10) stating that 
the charges which had been made against him by Maulana Sajjad were 
untrue and that he proposed to refute them in a pamphlet the preparation 
■of whitih he had already undertaken. He went on, however, to say that 
as it was essential that the charges should be refuted in an open and 
public manner at a very early date he proposed to do mobahela or take 
a solemn oath swearing that the charges were untrue. He invited or 
challenged Maulana Sajjad to go with him to the mosque at Muzaffarpur 
and take a similar oath that the charges were in fact true. Each was to 
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call upon God to witness that what he himself said was the truth, and 
was to call down the wrath of God on himself if in fact what he had 
sworn to was false. Some correspondence seems to have passed between 
Maulavi Muhammad Shafi Daudi and Maulana Sajjad the whole of 
which is not on the record. Eventually on the 11th October, 1934 
both men went to the principal mosque at Muzaffarpur and Maulavi 
Muhammad Shafi Daudi did mobahela. Maulana Sajjad declined to 
take an oath apparently on the ground that the form in which Maulana 
Muhammad Shafi Daudi wished him to do so was unacceptable. There 
can, w^ think, be no doubt but that Maulavi Muhammad Shafi Daudi 
and his supporters gave the utmost publicity to this incident. It appears 
from the return of election expenses that approximately two-fifths of 
the expenditure which was incurred on the printing and publishing of 
leaflets was incurred on account of leaflets in which a description of it 
was given. Moreover, the incident was dilated upon in several articles 
published in Maulavi Muhammad Shafi Daudi’ s newspaper, the 
“Ittehad”, and it is in evidence that copies of the Ittehad ’’ were 
sent gratis to a number of electors. The case for the petitioner is that 
in consequence of this propaganda the minds of the voters were so 
worked upon that many of them were led to believe that if they voted 
for Maulavi Abdul Hamid E^han they would incur some spiritual dis- 
ability. In consequence, it is urged, the election was not a free election 
and should be declared void. The words ‘‘ induces or attempts to 
induce a candidate or voter to believe that he or any person in whom 
he is interested will become or will be rendered an object of divine dis- 
pleasure or spiritual censure ” are based on section 2 of the Corrupt and 
Illegal Practice Prevention Act, 1883, 46 and 47 Viet. C. 51. This section 
was enacted in order to deal with the mischief that had occurred in certain 
constituencies, more particularly in Ireland, where the Roman Catholic 
clergy had threatened members of their flocks with spiritual disability 
if they voted in a particular way. The legislature did not contemplate 
that recourse would ever have to be had to the section against an 
ordinary layman and so far as appears from the reported decisions 
no layman and indeed no ecclesiastic belonging to any other than 
the Roman Catholic church has ever been prosecuted in England for 
such an offence. In India also no layman seems to have hitherto 
been charged with it. In the Muzaffarnagar case (see page 522) 
and the Lahore case (see page 470), the charge was made against 
certain maulavis or pirs. The influence exercised by maula'Vis or 
pirs over their disciples is comparable in its extent at least, if not 
in its nature, to that exercised by the Roman Catholic clergy over 
their flock. We think it is extremely doubtful whether any lanymeui, 
such as Maulavi Muhammad Shafi Daudi is, can commit this particular 
corrupt practice. The question is, however, an academic one into which 
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it is unnecessary for us to enter as, in our opinion, the issue must be 
decided on the broad ground that the leafiets and pamphlets in 'v^diich 
the mohaliela was described do not contain anything from which a reason- 
able man could be led to suppose that if he cast his vote for Maulavi 
Abdul Hamid Khan he would incur some spiritual disability. ]Mr. Yunus 
for the petitioner has laid much stress on one leaflet (exhibit 11) which 
was issued on the 6th October, 1034, that is some days before the mohaliela 
was performed. It is true that this leaflet may possibly be held to con- 
tain something in the nature of a threat. The tlireat was, however, 
directed to Maulana Sajjad personally and not to the electors in general 
and Maulana Sajjad was not himself an elector. As we have already 
sgitid, Maulavi Muhammad Shafi Daudi and his supporters obviously 
made as much capital as they could out of the incident which took 
‘place in the mosque at MuzafFarpur and this propaganda may very 
probably, we think, have had some ejffect on the electorate. Some 
voters may have been led to think that Maulana Sajjad had 
committed a sin and incurred the wrath of God and may for that 
reason have thought it improper to vote for the candidate of whom he 
was one of the principal supporters. To hold that is one thing and to 
hold that such voters cast their votes in the way in which they did as 
they were led to believe that, if they did* otherwise, they would incur 
some spiritual disability is another. More probably, however, we think, 
those voters who had been inclined to vote for Maulavi Abdul Hamid 
Khan and who in consequence of this propaganda eventually cast their 
votes for Maulavi Muhammad Shafi Daudi were influenced by the con- 
viction that the charges which had been made against him had been 
disproved. 

Mr. Yunus for the petitioner has succeeded in showing that the 
return of the election expenses submitted by Maulavi Muhammad Shafi 
Daudi is defective in two respects. In the first place, part B of the 
return contains the names of certain persons who were employed for 
varying periods during the election campaign on monthly wages. Two or 
three of these persons are described as chauffeurs. The majority of them, 
however, are described somewhat loosely as '' volunteers Mr. Yunus 
points out that their addresses have not been given and that it was impos- 
sible for his cHent dr anyone else to trace them out and verify that they 
were in fact paid the sums shown against their names. It is clear that 
the chauffeurs at least were not agents, and very probably the volunteers 
or most of them were not agents either. The names of these persons 
and the amounts paid to them ought to have been shown in part K and 
not in part B, At the same time, we think that Maulavi Muhammad 
Shafi Daudi was probably misled by the heading of part B into supposing 
that money paid to persons on account of services rendered and especially 
to persons who were employed for definite periods should be shown in 
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this part of the return. The words description of payee ” used in the 
form are not as precise as they might be and it can be argued not 
unreasonably, we think, that the respondent gave a descrii:)tion of the 
payee when he said that he was a chauffeur or a volunteer as the case 
might be instead of stating where he ordinarily resided and whose son 
he was which, we imagine, it was the intention of the authority which 
drew up the form he should do. In the circumstances this defect in the 
return is not one to which we attach any great importance. The other 
defect pointed out by Mr. Yunus is, however, a serious one. The con- 
stituer^cy is a large one comprising an area of 12,688 square miles and 
Maulavi Muhammad Shafi Daudi advanced and had to advance sums of 
money to various persons to carry on the election campaign on his 
behalf in particular areas. The amounts advanced to these persons have 
been shown in part D of the return. How much of the sums advanced to 
them was spent and in what way it was spent does not, however, appear 
from the return. Whether these persons are regarded as agents who 
worked without remuneration or whether they are regarded as persons 
who were authorized by the candidate to incur expenditure for the 
purpose of promoting or procuring his election, the amounts spent by 
them should have been shown in detail in the return. In England it has 
been held that when expendifure is incurred by any person in an election 
and when this expenditure is not shown in the return the return must be 
held to be false in material particulars. (Fraser Law of Parliamentary 
Elections, page 142.) The mere fact that the total sums advanced by 
the candidate to such persons are shown in the return does not, in our 
opinion, affect the matter. It must, we think, be held that the return of 
expenses submitted by the respondent is not in order and is false in 
material particulars. The result of this finding is that under rule 5(4) 
of the electoral rules Maulavi Muhammad Shafi Daudi is not eligible for 
election for five years. Under rule 47, however, we wash to recommend 
on a number of grounds that this disqualification should be removed. 
In the first place, we are satisfied that Maulavi Muhammad Shafi Daudi 
was under a hona fide impression that the return which he subnodtted 
sufficiently complied with the rules. Mr. Khurshaid Hasnain who has 
appeared on his behalf has drawn our attention to the concluding words 
of rule 21, viz. by any person under the direction "of the candidate 
Mr. Khurshaid Hasnain has sought to interpret these words as meaning 
that any particular item of expenditure authorized by the candidate 
but actually incurred on his behalf by an agent must be shown«= 'in the 
return but that when expenditure is incurred by an agent in pursuance 
of a general direction of the candidate it is enough that the total expendi- 
ture and not the particular items composing it should be shown. This 
is not, we consider, a correct or even a reasonable interpretation of the 
rule. At the same time there is reason to suppose that not only the 
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respondent but tine other candidate also understood it in this sense. The 
return of expenses submitted by Mania vi Abdul Hamid Khan offends in 
exactly the same way as that of Maulavi Muhammad Shafi Daudi. 
Moreover, we must accept Maulavi Muhammad Shafi Daudi ’s assurance 
’ that at each of the elections which he has previously contested he sub- 
mitted a return in the same form to which no exception was taken. 
Section 27 of the Corrupt and Illegal Practice Prevention Act, 1883, 
lays down that every contract whereby any expenses are incurred in 
connection with an election must be entered into either by the candidate 
himself or by his election agent. Section 28 provides that all payments 
must be made by or through the election agent or in the fiase of con- 
stituencies where the appointment of sub-agents is permissible through a 
sub-agent. In India there is nothing to prevent a candidate authorizing 
any number of persons to incur expenditure on his behalf and advancing 
sums of money to them to enable them to discharge any contracts they 
may enter into. It is true that the details of expenditure incurred in this 
way must be included in the return in the same way as the details of 
expenditure incurred by the candidate himself, but the obHgation to do 
so has to be inferred from note 1 to rule 2 of schedule IV. The form 
in which a candidate has to make his declaration is also much less precise 
than the corresponding form in England which refers pointedly to advances 
and thus indicates that there is a clear distinction between advances 
made and expenditure actually incurred. 

In this state of the law it is not, we think, very surprising that a 
candidate who acted as his own election agent and did not have the 
assistance of an expert on election law in making out the return should 
have been under a dona fide misapprehension as to what was required. 
Secondly, and this is the main ground on which we base our recom- 
mendation it has not been shown that the respondent by himself or 
through his agents has been guilty except in a very minor and indeed 
negligible degree of any corrupt practice. 

The result is that we find that the election is not liable to be declared 
void, and that the respondent was duly elected. We recommend that 
the petition of Shaikh Muhammad Mansoor be dismissed and that he be 
directed to pay costs to the respondent. The respondent has not adduced 
evidence and the c5sts incurred by him apart from the fees of his Counsel 
must be inconsiderable. In these circumstances we thi n k it proper to 
assess costs at a lump sum. For this course there is ample precedent 
both in this country and in England. Having regard to the length of 
time which the trial has occupied the sum which we consider reasonable 
is Rs. 1,750 (rupees one thousand seven hundred and fifty). It will be 
clear from what has been said that many of the charges made were either 
mendacious or frivolous and not such as could properly and legitimately 
have been made the basis of a petition at aU. The trial of an oppressive 
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election petition such as this was involves considerable expense of public 
time and money, and we wish to place on record our opinion tliat in the 
interests of the tax-payer the legislature should take steps to penalize an 
individual who, as Shaikh Muhammad Mansoor has done, prosecutes 
such a petition at the instance of the political opponents of the successful 
candidate. There is, we think, no reason why sucli a person should not 
be ordered to pay the expenses or part of the expenses of setting up the 
tribunal especially when, as is usually the case, some of the members of 
the tribunal are not also members of the judiciary of the country.” 



CASE No. LXXXIX 

24-Parganas Municipal South (N.-M.) 1921 

(BENGAii Legislative 'Cotnrott.) 

Rai Yatindea Nath CHOWDHtnsy . . . . Petitioner, 

verms 


SuBENDBA Nath Eoy 


. . Bespondent 



Though certain irregularities such as the absence of strict secrecy, 
the presence of an unauthorised person in the polling booth and the 
marking of ballot-papers for literate voters by the presiding officer, were 
proved, held, that the result of the election was not materially affected 
by non-compliance with the regulations. Ballot-papers filled up by 
presiding officer should not be rejected as invalid* 
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The chief ground on which the election of the respondent was 
challenged was failure to compl^^ Tidth some of the Bengal electoral rules 
and regulations, in that unauthorized persons were admitted to the 
polling station, and that no strict secrecy of voting was observed. 

The Behala municij)al area was divided into six polling stations and 
these six polling stations were — ^the Behala vernacular school, the Behala 
Brahma Samaj, the Behala municipal office, the Barisa high school, the 
Barisa charitable dispensary and Behala Kamarghat. There were three 
presiding officers appointed for these six polHng stations, and Hon’ble 
S. K. Sinha, Assistant Magistrate of Alipore, was put in diarge of the 
polling stations at the Behala vernacular school and Barisa high school, 
while the polling stations at the Brahma Samaj and Behala Kamarghat 
’ were put in charge of Deputy Collector, Babu Debendra Xath Bose, and 
the remaiiaing two polling stations, viz. Behala municipal office and 
Barisa charitable dispensary were put in charge of another Deputy 
Collector, Babu Sashi Bliushan Bhattacharji. According to the 
petitioner’s case at all these polling stations with the exceptions of those 
presided over by Babu Sashi Bhushan Bhattacharji there was no secrecy 
of voting observed, that the illiterate voters were asked in loud voice 
whom they wanted to vote for, that 'the illiterate voters replied 
in equally loud voice, that the marking of the ballot-papers was in the 
majority of cases done in such a way that it could be seen by other 
people, and that at the polling stations presided over by Hon’ble S. K. 
Smha the voters in almost all cases, literate or illiterate, were asked by 
the polling officer whom they wanted to vote for, that the polhng officer 
himself put the cross-mark on the ballot-papers and after folding up the 
ballot-papers put them himself into the ballot-box. The petitioner also 
stated that at the Behala Brahma Samaj poUing station presided over 
by Babu Debendra Xath Bose, there was present in the inner enclosure 
one Sidlii Xath Chatter ji, the vice-chairman of the Behala municipality, 
and one Ehistadhan Mukherji, a Commissioner of the same municipality, 
was present in the inner enclosure of the Behala vernacular school polling 
station which was presided over by the Hon’ble S. K. Sinha. According 
to the petitioner’s case these persons, Sidhi Xath Ohatterji and Kristadhan 
Mukherji, had no Business to be present inside the polling booth, and the 
presiding officers by allowing them to remain there acted in contravention 
of the provision as laid down in article XXII of the Bengal electoral 
regulations. That there were some regularities committed at the 
polling stations presided over by Babu Debendra Xath Bose and the 
Hon’ble S. K. Sinha can admit of no doubt. Deben Babu has admitted 
that the marking of the ballot-paper was done in such a way that it 
could be seen by other people if they wanted to see, and the Hon’ble 
S. K. Sinha was frank enough to admit that in alm^t all cases without 
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any discrimination as to -whether they were literate he asked tlie voters 
whom they wanted to vote for and when the voters gave out the name 
of the candidate they wanted to vote for, the polling officer himself 
marked the ballot-papers and did all the rest, viz. folding up the baUot- 
papers and putting them into the ballot-box himself. As regards the 
presence of Babu Sidhi Nath Chatterji at the Behala Brahma Samaj 
polling station and of Babu Kristadhan Mukherji at the polKng station 
at the Behala vernacular school, we are inclined to think that the petitioner 
has succeeded in establishing this part of his case. Deben Babu himself 
has admitted the presence of Sidhi Nath at the Behala Brahma Samaj , 
and Kristadhan Mukherji’s presence at the other polling station has been 
satisfactorily established by more than one witness examined before us. 
These two men, Sidhi Nath and Kkistadhan, were neither candidates nor 
clerks nor agents appointed in writing by either the petitioner or the 
respondent. Debendra Babu, the presiding officer at the Behala Brahma 
Samaj, has taken upon himself the responsibility for allowing Sidhi 
Nath to remain at the polling booth, by saying that he allowed him to 
stay there for the purpose of identifying the voters. If Debendra 
Babu allowed Sidhi Nath to remain inside the polling station for the 
purpose of identif 3 dng voters — a power which the presiding officer could 
legitimately exercise under the provisions of the article XXII of the 
Bengal electoral regulations — ^we do not think the presence of Sidhi Nath 
Chatterji was in contravention of any of the rules or regulations. But 
no such thing can be said in the case of Kristadhan Mukherji. As we 
have said above his presence at the Behala vernacular school has been 
established beyond doubt, and the presiding officer at that polling station 
co-uld not say that he had allowed the man to remain there for any legiti- 
mate purpose. The findings that we arrive at therefore are : — 

(1) The provisions of section 12(4) of the Bengal electoral rules 

were not strictly complied with inasmuch as no strict 
secrecy of voting was observed and there was a certain 
amount of openness in the recording of votes at the polling 
stations presided over by the Hon’ble S. K. Sinha and 
Babu Debendra Nath Bose. 

(2) Some of the provisions of article XXII of the Bengal electoral 

regulations were violated at the Behala vernacular school 
polling station inasmuch as one Kristadhan Mukherji, a 
commissioner of the Behala municipality was allowed to 
stay m the mner enclosure of the polling station where he 
had no authority to remain. 

(3) The provisions of articles XXVIII and XXIX of the Bengal 

electoral regulations were contravened at polling station 
presided over by the Hon’ble S. K. Sinha, inasmuch as 
the polling officer himself put the cross-mark on the ballot- 
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paper for almost all the voters irrespective of the fact 
whether they were literate or illiterate and the polling 
officer himself folded up the ballot-papers and liimself 
put them into the ballot-box. 

But the non-compliance with the provisions of sections 12(4) of the 
Bengal electoral rules and of articles XXII, XXVIII and XXIX of the 
Bengal electoral regulations will not be of much avail to the petitioner, 
unless it can be shown that the result of the election has been materially 
affected by such non-compliance. The petitioner has tried in two ways 
to show that the non-compliance with the provisions of the rules and 
regulations has materially affected the result of the election, and we 
propose now to discuss these two ways one after another. According 
to Eai Yatindra Xath Chowdhury there were some 200 or 300 voters 
within the Behala municipality who promised to vote for him on condition 
that the voting would be secret. And the contention on behalf of 
the petitioner has been that inasmuch as the voting was not secret but 
open, most of those voters who had promised to vote for him on that 
condition did not dare to vote for the petitioner and aU those votes were 
consequently lost to him. There is a considerable amount of force in 
this argument so far as it goes, but there are practically no materials 
before us which would justify us in holding that if the petitioner secured 
only 93 votes in the Behala polling area, that was for no other reason 
than that there was a certain amount of openness in voting. The 
petitioner, Eai Yatindra Xath Chowdhury, is the principal witness on this 
part of the petitioner’s case and we were much impressed by the way in 
which the petitioner gave his evidence in court. But the evidence of 
Eai Yatindra Nath Chowdhury when taken at its full value does not 
carry us very far in determining the question whether the want of strict 
secrecy in voting had much to do with the poor support which the 
petitioner got from the voters within the Behala municipality. Eai 
Yatindra Nath in the evidence that he gave before us stated that after 
the votes had been counted by the returning officer, he (the peti- 
tioner) met some of the men who had promised to vote for him and 
asked them why they had not voted in his favour. But with the exception 
of one or two who do not prove much these men were not produced 
before us to give their evidence on the point. Eai Yatindra Nath told us 
that he had made some attempts to produce these men in court. But 
the only attempt which he appears to have made was to have given 
direciions to his officers and principally to his manager Nitai Chandra 
Bhaduri to go to the men and ask them to come and depose in his favour. 
But it is a significant fact that this manager Nitai Chandra Bhaduri was 
not examined before us. We are therefore unable to hold that the non- 
production of any of these men, who, according to Eai Yatindra Nath 
Chowdhury, had promised to vote for him on condition that the voting 
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would be secret, in the witness box before us, has been sufficiently 
explaiiaed. And in the absence of the evidence of any of these men we 
are unable to connect the want of secrecy of voting at the polling stations 
and the poor support which the petitioner obtained from the voters of 
the Behala municipal area as cause and effect. There was a certain 
interval between the time when the petitioner obtained the conditional 
promise from those voters and the date of actual voting, and as 
undoubtedly the canvassers and supporters of Surendra Nath Roy 
were also at work during this interval, it was not at all improbable that 
they siicceeded in making those voters change their mind agaiii. Tlie 
first way, therefore, in which the petitioner wanted to show that the 
non-compliance with the rules and regulations materially affected the 
result of the election, in our judgment, fails. 

There was another way in which it was sought to Ije established that 
the result of the election had been materially affected by the non- 
comphance with the rules and regulations. It was urged that the votes 
which were recorded at the polling stations presided over by the Hon’ble 
S. K, Sinha, should not have been counted at all, inasmuch as there had 
admittedly been violation of some of the rules and regulations at those 
two polling stations, and that if the votes that were recorded at those 
two polling stations go, the small majority of 269 votes by which Babu 
Surendra Nath Roy was found to have been elected would altogether 
disappear. The number of votes that were recorded at these two polling 
stations was considerably more than 269. But the question for our 
consideration is whether we can regard those votes as nullity. 
Article XXX of the Bengal electoral regulations is the only enactment 
under which votes can be rejected as invalid. But there is nothing in 
this article which lays down that votes are to be held as invalid where 
secrecy has not been strictly observed ; and none of the irregularities 
which admittedly took place at these two polling stations are to be found 
anywhere in this article XXX. It was contended before us on behalf of 
the petitioner that on the question of rejecting votes as uivalid we are 
not to confine ourselves within the provisions made in this article. But 
this is a contention which we are unable to accept. When the rules and 
regulations give foil instructions on each conceivable point that may 
arise in the course of an election, and when they give detailed instructions 
on every step that is to be followed in the whole procedure, we do nqt 
think that it was the intention of the legislature that we, while sitting 
as the Commissioners of an Election Court, should go beyond -those 
specific instructions that have been enacted on any particular point. 
In this view of the matter we are to a considerable extent supported by 
what their Lordships did in the well-known election case Woodward 
vs. Sarsons (L.R. 10, C.P, 733). Their Lordships in that case, while 
rejecting as invalid the 294 ballot-papers which had been marked by the 
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polling officer in such a way that the voters could have been identified, 
refused to reject as invalid the 20 ballot papers of polling station no. 125 
on the ground that although there had been a breach by the presiding 
officer of some directions as given in the rules framed under the Ballot 
Act, there was no breach for which by any enactment the ballot-papers 
could be rejected. We therefore hold that the ballot-papers at the polling 
stations presided over by the Hon’ble S. K. Sinha cannot be lawfully 
rejected by us, and if they cannot be so rejected it would be difficult to 
see how the admitted irregularities committed by the polling officer 
at these two polling stations can be said to have materially affected the 
result of the election. Both the contentions that were urged before us 
in order to bring the irregularities anli non-compliance with the rules 
and regulations under section 42 (1) (c) therefore fail, and our finding is 
that although there was non-compliance with some of the provisions of 
rule 12(4) of the Bengal electoral rules and articles XXII, XXVIII and 
XXIX of the Bengal electoral regulations the result of the election was 
not materially affected by that non-compliance. 




CASE No. XC 

24-Parganas (M.U.) 1924 

(Bbhoai. LBoisLATrvB^Corns-oiL.) 

Nawab Mibza Shitjaat Bug, Khan Bahadur . . 

versics 


Petitioner, 


MATn:AVi Mahboobxtx. Haq 


. . Respondent. 



After result of the election had been declared an unopened ballot- 
box was discovered. It was 'opened and the votes counted, and the 
decision previously announced was reversed. 

A returning officer is not functus officio after he declares the result 
of the polls if the counting has been incomplete. 
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The petitioner and the respondent were the only two candidates 
for election. The 1st of December, 1923, 8 a.m., was fixed for counting 
of votes. The parties with their agents attended, and the counting 
was done in their presence. The returning officer announced the result 
of the poll and declared the respondent duly elected. The petitioner 
obtained 911 votes and the respondent 936 votes. There were 48 rejected 
votes. Soon after when the verification statement required by regulation 
XLVIII was being prepared, it Was discovered that one ballot-box from 
this constituency had not^ by mistake, been opened. It appears that 
in its place a ballot-box of the Hindu constituency had been opened, 
but the Hindu votes had been rejected. The unopened ballot-box was 
of the Baduria municipality. The returning officer sent for the candidates 
‘ at once. The respondent was not found. The petitioner turned up, 
and an agent of the respondent also came and the contents of the ballot- 
box were counted in their presence. Two hundred and four ballot- 
papers were found in the box. Eighty- one votes were in favour of the 
respondent, while 123 votes were for the petitioner. One ballot-paper 
was rejected. The total votes for each candidate thereupon stood, for 
the petitioner 1,034 and for the respondent 1,017. There were 38 rejected 
votes. Eleven of the votes given by HMdus for the non-Muhammadan 
constituency were taken out as they did not concern this constituency. 
This result reversed the decision arrived at when the votes were first 
coimted, and Maulvi Mahboobul Haq was declared elected. The returning 
officer thought that his first declaration was invalid, but he was not sure 
if he could make a second declaration, and he thereupon submitted his 
report to Government for instructions. We do not know what the 
instructions were, but Maulvi Mahboobul Haq’s name was published in 
the Calcutta Gazette as that of the elected candidate. The petitioner 
thereupon filed his present application. 

These facts are not challenged in the written statement filed by the 
respondent. The respondent made a grievance that he was not present 
at the second counting of the votes and he submitted that the returning 
officer should not have opened and counted the votes in the unopened 
ballot-box after announcing the result of the poU and pleaded that the 
returning officer was functus officio. 

Mr. Lindsay, the District Magistrate of the 24-Parganas, who was 
the returning officer, was examined in the case, and he corroborated 
the petitioner’s ease and explained how the papers of the ballot boxes 
had been mixed up and counted and the result declared and how the 
mistake was subsequently discovered when the return required by 
regulation XLIX was being prepared and how the parties were sent for 
and the ballot papers in the Baduria box counted. It appears ffiom 
Mr. Lindsay’s evidence that the result of the second counting was declared 
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by him to the people present. The result of JMr. Lindsa3^'s counting is 
not challenged. 

The learned pleader for the respondent contends that the returning 
officer w8bS functus officio after he made the first declaration. It is argued 
that the returning officer should not have touched the unopened box. 
Certain English cases have been cited. They are mentioned in Parker, 
page 385. The English rule is that if a mistake is discovered after the 
returning officer has declared the result, the mistake can only be rectified 
by filing an election petition prajdng a recount ’h It seems to us that 
this is the procedure which has been followed in this case. The returning 
officer having made his declaration, he was not entitled to reverse his 
decision. The English cases cited do not show that the returning officer 
cannot ascertain his mistake. Turning to our rules and regulations, it 
cannot be said that the returning officer was functus officio. He had still 
to make the return mentioned in regulation XLIX and the report to 
the Secretary of the Council under rule 44(9). It may be even said that 
the first declaration was a void declaration as it was made on an incom- 
plete counting. Rule 14(7) states that when the counting of the votes 
has been completed^ the returning officer shall forthwith declare the 
candidate, to whom the largest number of votes has been given, to be 
elected The counting of the votes had not been completed inasmuch 
as the contents of the Baduria box had not been taken into account. 
The returning officer was not, therefore, functus officio. Even if he was, 
it is open to us to take into account the contents of this box. 

A complaint was made that the respondent was not present and had 
no opportunity to examine the box and that, therefore, he was pre- 
judiced. Rule 14(6) had been quoted. It says : “ Votes shall be 

counted and each candidate, the election agent of each 

candidate, and one representative of each candidate, authorized in writing 
by the candidates shall have a right to be present at the time of counting.’^ 
It is proved that the respondent was sent for. He was away and could 
not be found, but his agent Mohammad Fakiruddin turned up and the 
counting was done in his presence. It is now said that Mohammad 
Fakiruddin was not authorized in writing by the respondent to be present 
at the counting. 

The respondent admits that in the morning he took Mohammad 
Fakiruddin and another gentleman with him to be present at the counting. 
He admits that Mohammad Fakiruddin was one of his poUmg agents. 
It is too late to say that Mohammad Fakiruddin was not his agent 
and had no written authority. The returning officer is not bound to 
admit an agent to be present at the counting unless he is authorized in 
writing by the candidate, but when the candidate takes an agent of hie 
to be present at the counting and the same agent is present at the second 
counting, it would seem that the requirements of the law have been 
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fulfilled. If Mohammad Fakiruddin was good enough to be his polling 
agent, he was good enough to watch the counting on his behalf. The 
respondent is obviously trying to disown his own representative. As 
we have said before tlie counting by ]\Ir. Lindsay is not challenged. It 
seems ridiculous to us for the respondent to complain of any hardship. 
The hardship was on the other side since the petitioner was not declared 
elected in spite of the fact that he had a majority of the votes. 

The learned pleader for the respondent contended that the petition 
was not maintainable inasmuch as the petitioner had not asked for a 
recount. Rule 33(1) states that the petition shall contain a statement 
in concise form of the material facts on which the petitioner relies 
and rule 34 says that '' the petitioner* may, if he so desires, in addition 
to calling in question the election of the returned candidate, claim a 
declaration that he himself has been duly elected The petitioner 
has done this and has asked that on the votes ascertained by the returning 
officer, he should be declared and returned as duly elected since he 
obtained the largest number of votes. If the learned pleader means that 
all the ballot-papers should be recounted, aU we need say is that this is 
unnecessary. It is common ground that up to the declaration made 
by the returning officer on the first count, the counting is correct. The 
only question therefore before us is whether the contents of the box 
which was subsequently found should be taken into account or not. 
The petitioner is entitled to proceed on the figures ascertained by the 
returning officer. The returning officer has deposed that had he made 
the discovery earlier, he would have declared the petitioner as elected. 
He stayed his hand because he had already made the declaration. The 
learned vakil for the petitioner has quoted a case which is apposite : 
in re North-Eastern Derbyshire Election, Holmes vs. Lee, reported in 39 
Times Law Reports, 1923, page 423. It appears that in this case three 
ballot-papers at a Parliamentary election were found in different ballot- 
boxes after the declaration of the poll : one which was for the petitioner 
on the date of the declaration and two which were for the respondent after 
a lapse of 11 days ; it was held that as these papers had been inadvertently 
left in the boxes, in the particular circumstances of the case the three 
votes must be allowed. We hold that the baUot-papers in the Eaduria 
box must be taken into account. 

Our conclusion therefore is that the respondent, Maulvi Mahboobul 
Huq, was not duly elected and that this election and return should be 
get aside, and that it should be declared that the petitioner was duly 
elected from this constituency. 

Since the respondent was not responsible for the mistake which has 
resulted in this election petition, we recommend that the parties should 
bear their own costs. 




CASE No. XCI 


United Provinces, Southern (M.R.) 1927 

(Indiait Legislative! Assembly.) 


Mb. Sttaktr Ali . . . . . . PdUioner, 


versus 


Mb. YTTStrE Imam 


BesponderU, 



Where an officer, whose duties keep him at a polling station, is given 
special privileges for recording ids vote by post, it is his duty to take reason- 
able measures to see that his vote reaches the returning officer in due time. 
The vote which arrived late owing to negligence of the elector could 
not be counted. 
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The petition raised two points — 

(!) That a certain ballot-paper, noted as "'spoilt’’, should not 
have been considered a spoilt voting paper, and the vote 
recorded in the petitioner’s favour should have been taken 
into con>sideration in determining the result of the 
election. 

(2) That a certain voting paper sent by the district officer of 
Jhansi to the returning officer at Allahabad and recording 
a vote in the petitioner’s favour was received by the said 
returning officer after the declaration of the poD^ and should 
be allowed by the Commissioners. 

The petitioner asserted that the allowing of these two votes would 
result in his obtaining a majority of one over the candidate actually 
declared elected. 

As regards point (1), we have satisfied ourselves that the vote 
recorded on the said " spoilt ” ballot-paper was again recorded on a valid 
ballot-paper and was duly counted as a vote for the petitioner. This 
objection, therefore, fails. 

As regards point (2), we have satisfied ourselves that the voter in 
question was permitted under regulation 28 to record his vote at Raksa, 
which was a polling station for the Legislative Council election, the voter 
in question being presiding officer at that station. Raksa was not a 
polling station for the Legislative Assembly election and the voter in 
question was the only person who recorded a vote for the Assembly 
election there. This person instead of sending a separate sealed envelope 
containing this vote to the returning officer included the vote in a packet 
of voting papers for the Legislative Council which were to be counted 
at Jhansi on 2nd December. In consequence this vote was not 
discovered until the 2nd of December and the poll was announced on 
1st December. 

We consider that this person, being specially privileged to vote in 
a certain manner, should have taken reasonable measures to ensure that 
his vote reached the returning officer in due time, and we do not consider 
that the measures he actually took were reasonable measures to that 
end. We are therefore of opinion that the vote was not counted owing 
£o the negligence of the voter and that it should not be counted now. 
We note that the returning officer refused to count three votes on the 
ground that they had been taken out of a wrong ballot-box and no 
objection was raised to this by either party. We consider the circum- 
stances analogous. 

We are, therefore, of opinion that the second ground of objection 
also fads. 
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We, therefore, report that the returned candidate, Mr. Yusuf Imam, 
has been duly elected. And under electoral rule 45(2) we recommend 
that Mr. Shakir Ali be ordered to pay Rs. 150 as total cost^ to Mr. Yusuf 
Imam. 



CASE No. XCII 

West Coast and Nilgiris (N.-M.R.) 1924 

(Inbxan Legislative ^Assembly.) 


Kumarah Ramak . . . . . . Petitioner, 


versus 


K. Saeasiva Bhat 


. . 'Respondent. 



The respondent, it was held, published a statement regarding 
the petitioner reasonably calculated to prejudice the prospects of the 
petitioner’s election, but as the statement was not one in relation to the 
personal character and conduct of the petitioner, it does not fall within 
the mischief of section 2 of the first schedule of the Corrupt Practices 
Order, 1936 (rule 4 of schedule V of the Madras rules, 1924). 
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The pra^^er in this petition is that the election of the respondent 
as a member of the Legislative Assembly for Malabar, South Kanara 
and the Nilgiris be set aside on the ground that he has been guilty of a 
corrupt practice within the meaning of rule 4, schedule V of the rules 
for the nomination and election of members to the Legislative Assembly, 
in that he published false statements that the petitioner, when a member 
of the Legislative Assembly, ‘‘ sacrificed the real interests of the people 
‘‘by his voting with the Government for the enhancement of the salt 
tax’", and '"by his failing to join in the struggle against the present 
inequitable provincial impost”. It is alleged that it is^falsS to say 
that the petitioner did so vote, or did so fail to join in the struggle against 
the impost. 

The latter allegation appears to us whoUy an expression of 
opinion of the petitioner’s political conduct and no question of its truth 
or falsity in fact arises. The former statement, viz. that the petitioner 
voted with the Government for the enhancement of the salt tax is the 
gravamen of the charge against the respondent. It is alleged that during 
the course of election in October last, the respondent published in mani- 
festoes and pamphlets issued by him in his electoral campaign, this 
grave misstatement of fact, which misstatement was reasonably cal- 
culated to prejudice the prospects of the petitioner’s election. 

It is admitted by the respondent in his written statement that it 
is a false statement. As a matter of fact the petitioner did not vote 
at all on the question, but was absent at the division. It is further 
admitted by the respondent that in various leaflets published and used 
by him in his campaign, this misstatement appeared. There are letters 
of the 30th September, 1923 by respondent to the editors of three local 
South Kanara newspapers enclosing copies of exhibit A styled "An 
Electoral Manifesto Only one of the three newspapers appears to 
have printed the manifesto, viz. the Mangalore Mail” in its issue of 
28th October, 1923. 

That such leaflets circulated in South Kanara during the electoral 
campaign up to the date of the election is proved, P.W. 3 deposes that 
at respondent’s request, he printed 5,300 copies of exhibit C-1 and several 
hundreds of copies of exhibits A, C, D-1 and D-2. These were cireulated 
^ in South Kanara, but not, so far as appears, in Malabar. They were 
' printed and issued for circulation under respondent’s orders and mstruc- 
' tioi^. There can be no doubt of the fact of the publication by the 
respondent. 

Respondent’s defence is (1) that when he drafted these leaflets 
and got them printed, he dona fide believed that the petitioner had voted 
for the enhancement of the salt tax, (2) that he bona fide believed so 
until some weeks after the election was over, and (3) that in any case 
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the statement is not one in relation to the personal cjliaracter or conduct 
of the petitioner. 

As to the first point, respondent j^roduces two letters from 
political friends, and an issue of the Navayuya newspaper, dated 27th 
September, 1923, all implying, if not categorically stating, that ])otitioner 
had voted for the enhancement. Respondent pleads that his own 
general impression of mind was the same and that these statements con- 
firmed that impression, and therefore, he did not go furthcT’ and attempt 
to verify the matter from the division lists of the Legislative Assembly, 
which no doubt he might have bought, or had lent him by others. It 
appears 7:0 bg true that when the propriety of the Viceroy’s power of 
certification came again before thS Legislative Assembly, the petitioner 
did vote to uphold the certification. We are prepared to accept the 
evidence as indicating that the respondent did not, on 30th September, 
1923, when the above leaflets and letters were drafted, deliberately make 
a statement which he knew to be false, or did not believe to be true, 
though we are bound to record our opinion that he did not show sufficient 
circumspection or diligence in enquiring before making such allegations 
against a political opponent. But incidentally we may remark that the 
petitioner himself did nothing either by way of direct communication 
with the respondent or by issuing counter-leaflets to correct the mis- 
statement. 

As to the second point, it requires more detailed consideration. 
Respondent apparently did not draw up leaflets for circulation in Malabar 
untn 8th October, 1923, when he drew up exhibits I and I-A for that 
purpose, exhibit I being in English and exhibit I-A in Malayalam. In 
these documents any reference to the salt tax and the petitioner’s conduct 
thereon is omitted, along with much other matter which appeared in 
exhibit A series. Respondent’s explanation is that he was not satisfied 
with the tenor and phraseology and general ideas set out in his first 
efforts and so he compiled new ones, exhibits I and I-A. We confess 
ourselves not satisfied with the explanation. Exhibits I and I-A are 
very colourless documents,’ and we cannot imagine that if the respondent 
still believed thoroughly in the truth of his previous assertion that the 
petitioner had sacrificed the interests of the people by voting with the 
Government for the enhancement of the salt tax, he ^ would not have 
reiterated that excellent political cry in his new pamphlets. Taking all 
the circumstances into consideration, it appears to us that, betweeir the 
two dates, 30th September, 1923 and 8th October, 1923, respondent^had ' 
received some information which made him, at any rate, doubtful as to 
the truth of his former statement. It is significant of this that though 
the exhibit A leaflets in English would have equally served for Malabar, 
as they did for South Kanara, they were not so used in that district 
although they were not withdrawn from circulation in South Kanara. 
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It is suggested, and we think that there are grounds for the suggestion, 
that he did not regard exhibit A as suitable for circulation in a district 
in which the petitioner’s doings in the Assembly may have been better 
known than they were in South Kanara. This inference of our is 
strengthened by the evidence of P.W. 6, a lawyer of the Calicut Bar, 
who says that about 19tli October, 1923 in the Bar room at Calicut, 
during a general conversation when the respondent was being accounted 
responsible for spreading about this false story of petitioner’s voting for 
the enhancement of the salt tax, he disclaimed responsibility, and in 
proof of his innocence, produced exhibits I and I-A and also exhibit H. 
Exhibit H is a letter, dated 18th October, 1923, drafted by th^ respondent 
himself for circulation to the members of certain Bars in Malabar. It 
also omits the misstatement contained in exhibit A series, but speaks of 
the inconsistent attitude ” of the petitioner regarding the salt tax. 
Respondent does not remember this conversation at the Calicut Bar, 
but we can see no good ground for rejecting the general story given by 
P.W. 6, which appears to us both natural and true. It is clear then 
that at that juncture the respondent’s disclaimer of responsibility was 
wholly disingenuous. Pamphlets of his were then circulating in South 
Kanara containing the misstatement. He avoided mentioning these 
and called attention to exhibits I and I- A’ only. We are of opinion that 
the only reasonable explanation of respondent’s conduct at this time and 
of his change of language in exhibits I and H respectively, whereby the 
original charge against the petitioner of voting with the Government for 
the enhancement of the salt tax had been watered down to a vague charge 
of consistent attitude regarding the salt tax, is that in the interval he 
had come to know that the statement in exhibit A was not true or at 
least that he had no longer any good grounds for believing it to be true. 
The language of exhibit H goes far to indicate that by then he had ascer- 
tained the true facts about petitioner’s attitude and action in the matter 
of the salt tax, and the respondent’s conduct about this time is no longer 
consistent with his true and genuine belief that the statement in exhibit 
A was true. Had he retained that belief, that would have been the defence 
which he would have put forward in the Calicut Bar room and not a 
disingenuous disclaimer that his pamphlets were not responsible for the 
rumour that the statement was true. It is clear to our minds that he 
was then aware that the statement was not true and that he could no 
longer with safety run the risk of reproducing it in his new circulars. 

^ ' It was obviously his duty at this stage to arrest the further 
publication of the misstatement in South Kanara and to publish and 
circulate corrections in all the localities in which the misstatement had 
been published, and overtake, so far as he could the misstatement to 
which he himself had given such a start. So far from doing these things, 
it is in evidence that no alteration was made in the publication in South 
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Kanara and that the original leaflets were being circulated mthin the 
last ten days before the election and up till the election date (sec P,Ws. 2, 
5, 7 and 9), while on 2Sth October, 1923, only three days before the 
election, the Mangalore Mail ” published the original manifesto of 
30th September, 1923 (exhibit A-2), and P.W. 1 asserts that respondent 
himself asked him about 24th October, 1923, i.e. five days after the Calicut 
Bar meeting, to insert that manifesto free of charge. 

We think that the conclusion is irresistible that, at any rate, 
about 19th October, 1923, if not earlier even on 8th October, 1923, the 
respondent did not believe the statement to be true, and yet allowed its 
publication to continue, and we feel no doubt, therefore, tha-t the respon- 
dent did publish regarding the petitioner a statement v^liicli he did not 
believe to be true — a statement reasonably calculated to prejudice (as an 
exhibit A it was designed to prejudice) the x^rospects of the petitioner's 
election. 

The remaining question is whether this statement is a statement 
in relation to the personal character and conduct of the petitioner. This 
is a point which has been strenuously argued on both sides. We think 
that the correct method of deciding the point is to determine first, 
assuming that the statement that the petitioner voted with the 
Government for the enhancenlent of the salt tax is true, whether that 
would be a statement in relation to the petitioner’s personal character 
and conduct. We are agreed that it cannot be so held. No sort of 
reflection or imputation is on the petitioner’s character or conduct by 
the* mere assertion that he voted on a particular measure in a particular 
way. It is an assertion of a historical fact, a mere setting forth of an 
account of a political act of the petitioner in his political career. What 
result that act may have had on the interests of his constituents, whether 
it will, for instance, be a sacrifice of their interest or not, is not a question 
of fact, but of opinion, and any statement to that effect is not a statement 
of fact, but a statement of opinion, and, therefore, will not come within 
the mischief of the rule. 

This conclusion is strengthened by a reference to certain English 
election cases which have been cited to us, and which have a particularly 
pertinent bearing on this point, since the very language we are now 
considering has been taken en bloc ffom the English Corrupt and lUegal 
Practices Prevention Act, 58 and 59 Viet., chap. 40 in 1895, Six election 
cases under that Act have been cited to us, reported in voL V, O’Mallej 
and Hardcastle, pages 53, 89, 153, 186 and 218, and vol. VI, O’Malley- 
and Hardcastle, page 103. In aU these, the general principle is that a 
statement in relation to the personal character and conduct of a candidate 
must import some reflection or imputation on the character and conduct. 
The two cases most in point are the North Louth case, VI, O’Malley and 
Hardcastle, 103, and the Gochermouth case, V, O’Malley and Hardcastle^ 
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155. The former interprets ‘‘ personal ” as antithetical to publiCt and 
the latter interprets it as antithetical to political. The latter case is 
particularly instructive. One of the allegations there made against the 
candidate was in the statement that was made : — 

Electors ! Remember that the enemy was besieging British 
Towns and wrecking British Homes when Sir Wilfrid Lawson 
voted against sending men, money and supplies.’’ 

That is, as here, the statement was that the candidate had voted in 
such and such a manner in the House of Commons. On this Mr. Justice 
Darling remarks (page 164) : — 

What Sir Wilfrid Lawson desired from his conduovt was, if he 
could get enough other people to agree with him and go into 
the same Lobby with him to force the Government to resign, 
so that there might come into office a Government holding 
the same opinions as himself about the war, and prepared to 
bring it to an end upon terms wMch would approve themselves 
to him and to his friends. But to say that is not to say 
that he meant to starve the troops. To say that he did 
that, is to criticize his political conduct. It is not to criticize 
his personal character or his personal conduct. And further 
than that, it appears to me that what he said here about 
Sir Wilfrid Lawson and his votes is not false, it is to a very 
large extent true, as I have said. The natural consequence 
of the vote he gave would be a perfectly constitutional reason 
for the resignation of the Government and the forming of 
another, and would not be the starving of the troops m 
South Africa, and, therefore, even if it were not true, it seems 
to me that that was criticism of the political action of Sir 
Wilfrid Lawson, and not criticism of his personal character 
or conduct in any shape or form,” 

That is, all comment that a man voted in such and such a maimer 
is comment as to his poHtical conduct and not as to his personal conduct. 

These ruhngs were all in 1911 and prior years. The present 
rules which we are considering were published in 1923. The particular 
phrase which we are considering was, as we have said, taken bodily from 
the English Act. ^e think it is not too much to conclude that the framers 
of the rules intended this phrase to be interpreted as it had been up till 
1Q23, judicially interpreted in England. At least we are not in this case 
prepared to place on this phrase a more extended meaning than it has 

received in election cases in England. 

. We, therefore, conclude that the statement under consideration 
is not one in relation to the personal character and conduct of the peti- 
tioner. The mere fact that it was Mse will not then alter its nature or 
hring it within the mischief of rule 4 of schedule V. 
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We, therefore, hold that no corrupt practice bv the respondent 
has been proved and the petition cannot, therefore, be sustained and 
must be dismissed. In the view we take of the respondent's conduct, 
we direct that each party bear his own costs. 



APPENDIX I 


THE GOVERNMENT OF INDIA (PROVINCIAL 
ELECTIONS) (CORRUPT PRACTICES AND 
ELECTION PETITIONS) ORDER, 1936^ 


^ The differences in the Burma Order are given in the footnotes. 
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1936 No. 675 
INDIA 

.Tee Govern.mekt of India (Provincial Elections) Corrept Practices 
AND Election Petitions) Order, 1936 

Whereas by section two hundred and ninety-one of the Government 
of India Act, 1935 (hereafter in this Order referred to as the Act ”) 
His Majesty in Council is empowered to make provision with respect to 
certain matters connected with elections under the Act : 

And whereas by sub-section (1) of section sixty-nine of the Act 
His Majesty in Council is empowered to declare certain offences and 
practices to be offences and practices involving disqualification for 
membership of Pro^nncial Legislatures and to fix the periods for which 
the disqualifications are to operate : 

And whereas a draft of this Order has been laid before Parliament 
in accordance with the provisions of sub-section (1) of section three 
hundred and nine of the Act and an address has been presented to His 
Majesty by both Houses of Parliament praying that an Order may be 
made in the terms of this Order ; 

NOW, THEREFORE, His Majesty, in the exercise of the powers 
conferred on him as aforesaid and of all other powers enabling him in 
that behalf, is pleased by and with the advice of his Privy Council to 
order, and it is hereby ordered, as foUows : — 

PART I 
Introductory 

1 . This Order may be cited as The Government of India ^ (Pro- 
vincial Elections) (Corrupt Practices and Election Petitions) Order, 1936 

2. The Interpretation Act, 1889, appHes for the interpretation of 
this Order as it applies for the interpretation of an Act of Parliament. 

3* (1) In this Order, except where it is otherwise expressly provided 

or the context otherwise requires — 

“ election ” means an election to fill a seat or seats in either 
Chamber of [a Provincial] ^ Legislature ; 

‘‘ prescribed ’’ means prescribed by Act of the Provincial Legisla- 
ture or by rules ; 

“rules” means rules made under paragraph twenty® of the 
fifth schedule to the Act ; 

. “ sign ” in relation to a person who is unable to write his name 
means authenticate in such manner as may be prescribed ; 

“ oath ” includes affirmation, 

1 In Burma “ The Govenunent of Burma 

2 For words in brackets substitute the ’’ in Burma Order. 

S In Burma '‘fifteen of the third schedule”. 
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1 (2) The provisions of parts II and III of this Order shall, in relation 
to constituencies in which seats are reserved for candidates of any 
particular class, or in which the final voting is by members of an electoral 
college previously constituted for that purpose, have effect with such 
exceptions and subject to such adaptations and modifications as may be 
prescribed, but subject as aforesaid, any primary election for the purpose 
of electing candidates for reserved seats, or of constituting any such 
electoral college, shall be deemed to be part of the election of persons to 
fill the seats to be fiUed in the constituency. 

(3) Where under any of the provisions of this Order an^dhing is to 
be prescribed, different provision may be made for different cases or classes 
of cases. 

(4) Any reference in this Order to any of the provisions of any 
2 Indian Act shall be construed as a reference to those provisions as 
amended by or under any other Act or, if those provisions are repealed 
and re-enacted with or without modification, to the provisions so re- 
enacted. 

(5) Anything which under the provisions of the Act or of this Order 
is required or authorized to be done by, to or before the ^ Governor of a 
Province in connection with any matters to which this Order relates 
(whether or not the Governor Is to act in his discretion or to exercise his 
individual judgment) shall before the commencement [of part III] of the 
Act be done by, to or before the Governor in Council or, in the case of 
Sind or Orissa, the Governor. 

PART II 

Elbctiois Agents and Expenses 

1. Every person nominated as a candidate at an election shall at the 
prescribed time and in the prescribed manner appoint either himself 
or some one other person to be his election agent. 

2. No person shah, be appointed an election agent who is disqualified 
from being an election agent under the subsequent provisions of this 
Order. 

3. (1) Any revocation of the appointment of an election agent, 
whether he he the candidate himself or not, shall be signed by the 
candidate, and shall operate from the date on which it" is lodged with the 
returning officer. 

(2) In the event of such a revocation or of the death of an election 
agent, whether that event occurs before or during the election, or.' after 
the election but before a return of the candidate’s election expanses has 

1 Sub-paragraph (2) is oroitted from the Burma Order, 

2 The Burma Order omits the word “ Indian. 

8 The Burma Order refers to “ the Governor of Burma 

^ The Burma Order omits the words in brackets. 
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been lodged in acc'ordance with the provisions of the next but one suc- 
ceeding paragraph, tlie candidate shall appoint forthmth either himself 
nr some other person to be Ms election agent, and shall give notice in 
writing of the appointment to the returning officer. 

4. Every election agent shall, for each election for wMcli he is 
appointed election agent, keep separate and regular books of account, 
and shall enter therein such particulars of expenditure in connection 
with the election as may be prescribed. 

5. (i) Within the prescribed time after every election there shall 
]:)e lodged with the returning officer in respect of each person who has 
been nominated as a candidate a return of the election expenses-of that 
person signed both by him and Ms election agent. 

(2) Every such return shall be in such form and shall contain such 
, i^articulars as may be prescribed, and shall be accompanied by declara- 
tions in the prescribed form by the candidate and his election agent 
made on oath before a magistrate. 

(3) Notwithstanding an}i;Mng in tMs paragraph, where a candidate is 
owing to absence from India ^ unable to sign the return of election expenses 
and to make the required declaration, the return shall be signed and 
lodged by the election agent only and shall be accompanied by a declara- 
tion by the election agent only, and the candidate shall within fourteen 
days after his return to India cause to be lodged with the returning officer 
a declaration made on oath before a magistrate in such form as may 
be prescribed. 

6. ^ [In each Province] provision shall be made, by an Act of the 
Provincial Legislature or by rules, fixing the maximum scales of election 
expenses at elections and the numbers and descriptions of persons who 
may be employed for payment in connection with elections : 

Provided that no provision need be so made [in any Province] with 
respect to any election held before the expiration of two years from the 
commencement [of part III] of the Act. 

7. Except so far as may be prescribed, tMs part of tMs Order 
does not apply to an election ^ by the members of a Provincial Legislative 
Assembly to fill seats in the Provincial Legislative Council. 

PART III 

Deoisiok of doubts and disputes as to the validity op an election 
• AND disqualifications POE OOEEUPT PRACTICES 

’ 1'. In tMs part of tMs Order and in the first schedule to tMs 
Order, except where it is otherwise expressly provided or the context 
otherwise requires — 

1 Btirma ” in the Burma Order. 

2 Omit words in brackets in Burma Order. 

8 In Burma Order “ Elections to the Senate 
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' ' agent ’’ includes an election agent and any person who, on the 
trial of an election petition, is held by the Commissioners to 
have acted as an agent in connection with the election with’ 
the knowledge or consent of the candidate ; 
candidate ’’ means a person who has been or claims to have 
been duly nominated as a candidate at any election, and a 
candidate who, with the election in prospect, has held himself 
out as a prospective candidate, shall be deemed to have been 
a candidate as from the time when he began so to hold 
himself out ; 

electoral right ” means the right of a person to stand or not 
to stand as, or to wiohdraw from being, a candidate, or to 
vote or refrain from voting at an election ; 
returned candidate ’’ means a candidate whose name has been 
published in the prescribed manner as duly elected ; 
corrupt practice in relation to an election by the members 
of a Provincial Legislative Assembly to fill seats in the 
Provincial Legislative Council,^ means one of the practices 
specified m parts I and II of the first schedule to this Order, 
and in relation to any other election, means one of the prac- 
tices specified in psfrts I, II and III of that schedule. 

2* No election shall be called in question except by an election 
petition presented in accordance with the provisions of this part of this 
Order. 

3* (1) An election petition against any returned candidate may be 
presented to the Governor — 

(а) by any candidate or elector on any ground ; 

(б) by an oificer empowered in that behalf by the Governor, 

exercising his individual Judgment, on the ground that the 
election has not been a free election by reason of the large 
number of cases in which undue influence or bribery has been 
exercised or committed. 

In this paragraph, elector ”, in relation to a commerce and industry, 
mining or planting constituency, includes all the persons included in the 
electoral roll as the nominees of any body, notwithstanding that only 
one of them is entitled to vote. 

(2) A petitioner may, if he so desires, in addition to calling in question 
the election of the returned candidate, claim a declaration that he himself 
has been duly elected, but such a declaration shall oifly be claimed on 
one or other of the following grounds — 

(a) that in fact the petitioner received a majority of the valid 
votes ; or 


1 In Burma Order “ In relation to elections to the Senate.'^ 
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{h) that but for votes obtained for the returned candidate by 
corxnipt practices, the petitioner would have obtained a 
majority of the valid votes. 

4. (1) Unless the Governor, exercising his individual judgment, 
dismisses a petition for non-compliance with the prescribed requirements, 
he shall, exercising his individual judgment, appoint as Commissioners 
for the trial of the petition three persons who are or have been, or are 
eligible to be appointed, judges of a High Court, and shall appoint one 
of them to be the president : 

Provided that nothing in this sub-paragraph shall be de^ed to 
prevent the appointment of the president of a Commission before the 
ciher Commissioners are appointed. 

(2) Subject to the provisions of this paragraph, all applications and 
proceedings in connection with the petition shall be dealt with by, and 
carried on by or before, the Commissioners. 

(3) \^liere in respect of an election in a constituency more petitions 
than one are presented, the Governor shall refer all those petitions to 
the same Commissioners, who may at their discretion inquire into the 
petitions either separately or in one or more groups, as they think fit. 

(4) If the services of any Commissioners are not available for the 
purposes of the inquiry or if diming the course of the inquiry any 
Commissioner is unable to continue to attend thereat, the Governor, 
exercising his individual judgment, shall appoint another Commissioner 
and the inquiry shall recommence before the Commission as so recon- 
stituted : 

Provided that the Commissioners may direct that any evidence 
already recorded shall remain upon record, and in that case it shall not 
be necessary to re-examine those witnesses who have already been 
examined and discharged. 

(5) References to the Commissioners in this part of this Order shail^ 
as respects any matter to be done before the commencement of the 
inquiry, be deemed to be references to the president. 

5 . When at an inquiry into an election petition the Commissioners 
so order, the Advocate-General of the Proviuce, or some person acting 
under his instructions, shall attend and shall take such part therein as 
the Commissioners may direct. 

6. Subject to the provisions of this part of this Order, Acts of the 
Prov^cial Legislature and rules may regulate the form of election 
petitions, the time and manner in which they are to be presented, the 
persons who are to be made parties thereto, the procedure to be adopted 
in connection therewith and the circumstances in which petitions are to 
abate, or may be withdrawn, and in which ^ new petitioners may be 
substituted, may require security to be given for costs and may authorize 

46 
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the Governor, exercising his individual judgment, to dismiss petitions for 
non-compliance with the prescribed requirements. 

7* (1) Subject to the provisions of this paragraph, if in the opinion 
of the Commissioners — 

(а) the election of a returned candidate has been procured or 

induced, or the result of the election has been materially 
affected, by any corrupt practice ; or 

(б) any corrupt practice specified in part I of the first schedule 

to this Order has been committed in the interests of a 
returned candidate ; or 

(c) result of the election has been materially afiected by the 
improper acceptance or rejection of any nomination^ 
or by reason of the fact that any person nominated was 
not qualified or was disqualified for .election, or b}^ the 
improper reception or refusal of a vote, or by the recep- 
tion of any vote which is void, or by any non-compliance 
with the provisions of the Act or of this Order, or of any 
Act of the Provincial Legislature or rules relating to the 
election, or by any mistake in the use of any prescribed 
form ; or 

(d) the election has nol3 been a free election by reason of the 

large number of cases in which bribery or undue influence 
has been exercised or committed, 
the election of the returned candidate shall be void. 

(2) If the Commissioners report that a returned candidate has 
been guilty by an agent, other than his election agent, of any corrupt 
practice specified in part I of the first schedule to this Order, but further 
report that the candidate has satisfied them that — 

(a) no corrupt practice was committed at the election by the 
candidate or his election agent, and the corrupt practices 
mentioned in the report were committed contrary to the 
orders, and without the sanction or connivance, of the 
candidate or his election agent ; 

(&) the candidate and his election agent took all reasonable 
means for preventing the commission of corrupt practices 
at the election ; • 

(c) the corrupt practices mentioned in the report were of a trivial^ 

and limited character or took the form of customary 
hospitality which did not affect the result of the eleciSon 
and 

(d) in all other respects the election was free from any corriipt 

practice on the part of the candidate or any of his agents, 
then the Commissioners may find that the election of the candidate is 
not void. 
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^ (3) If a person (not being entitled so to do) votes more than once 
at the same election, all his votes shall be deemed for the purposes of 
’ this paragraph to be void. 

8. (1) At the conclusion of the inquiry the Commissioners shall 
report whether the returned candidate, or any person who has lodged a 
petition and claimed a seat, has been duly elected and in so reporting 
shall have regard to the provisions of the last preceding paragraph. 

(2) The report shall further include a recommendation by the 
Commissioners as to the total amount of costs which are payable and the 
persons by and to whom the costs should be paid, and any such recom- 
mendation may include a recommendation for the payment o? costs to the 
Advocate -General of the province or a person acting under his instructions 
attending the trial in pursuance of an order of the Commissioners. 

(3) The report shall be signed by all the Commissioners and the 
Commisvsioners shall forthwith forward their report to the Governor, 
who on receipt thereof shall issue orders in accordance with the report 
and publish the report in the Government Gazette of the province, and 
the orders of the Governor shall be final. 

9. If either in their report or upon any other matter there is a 
difference of opinion among the Commissioners, the opinion of the 
majority shall prevail and their report shall be expressed in terms of the 
views of the majority. 

1 0. Where any charge is made in an election petition of any corrupt 
practice, the Commissioners shall record in their report — 

(a) a finding whether a corrupt practice has or has not been proved 

to have been committed by any candidate or his agent, 
or with the connivance of any candidate or his agent, 
and the nature of that corrupt practice ; and 

(b) the names of all persons, if any, who have been proved at the 

inquiry to have been guilty of any corrupt practice and the 
nature of that practice with any such recommendations 
as the Commissioners may think proper to make for the 
exemption of any persons from any disqualifications which 
they may have incurred in this connection under paragraphs 
two to five of part IV of this Order ; 

Provided thaf no person shall be so named in the report unless he 
has been given a reasonable opportunity of showing cause why his name • 
should not be so recorded. 

' ^ PART IV 

DiSQFAnmOATIOKS 

* 1 . The offences and practices specified, in relation to certain 
elections, in the second schedule to this Order shall, for the periods 


1 The words in brackets are omitted from the Burma Order. 
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respectively specified in relation to those offences and practices in that 
schedule, entail disqualification for membership of [any Provincial] ^ 
Legislature. 

2 . If any person — 

(a) is, [in connection with an election to a Provincial Legislature, 

the Coorg Legislative Council or a local body in Briiisli 
India,] ^ convicted of an offence under (diaptcr IXA of the 
Indian Penal Code punisiiable with imprisonment for a 
term exceeding six months ; or 

(b) is after an inquiry under part III of this Order reported as 

guilty of any such corrupt practice as is specified in part T 
or part II of the first schedule to this Order, 
he shall, for a period of six years from the date of the convicjiion or report, 
be disqualified for voting at any election. 

3. If, in relation to any election (other than an election by the 
members of a Provincial Legislative Assembly to fill seats in the 
Provincial Legislative Council),^ any person is after such an inc|uiry as 
aforesaid reported as guilty of any such corrupt practice as is specified 
in part III of the said Schedule he shall be disqualified for voting at 
any election for a period of four years from the date of the report. ^ 

4. Where under either 6f the two last preceding paragraphs a 
person is, in connection with an election in a commerce and industry, 
[mining or planting]^ constituency, disqualified for voting for any 
period, then, if that person was at the date of the election either— 

(a) included in the electoral roU for the constituency as the 
nominee of a firm, Hindu ^ joint family or corporation , 
entitled to nominate persons for inclusion therein ; or 

(&) a member of any such firm or Hindu ^ joint family, or a director, 
managing agent or manager of any such corporation, or a 
person authorised to sign the name of any such firm, Hindu 
joint family or corporation in the ordinary coui’se of its 
business, 

the firm, family or corporation shall, for the like period, bo disqualified 
from nominating persons for inclusion in the electoral roll of any [com- 
merce and industry, mining or planting] ® constituency. 

5. If default is made in making the return of the? election expenses 
of any person who has been nominated as a candidate at an election to 


1 I'or words in brackets substitute the in Burma Order. > 

2 The Burma Order omits words in brackets and adds “ iu Burma alter tho 
word “ convicted 

8 In Burma Order (other than an election to the Senate).” 

^ Burma Order omits the words in brackets. 

& Burma Order omits reference to “ Hindu jomt family 
« For words in brackets substitute « such” in Burma Order. 
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which Part II of this Order applies, or if such a return is found, either 
by Commissioners holding an inquiry into the election or by any court in 
a judicial proc(*eding, to be false in anj’^ material particular, the candidate 
aiid liis election agent shall be disqualified for voting at any election for a 
period of five years from the date by which a return was requii'ed to be 
lodged. 

6. Every person shall be disqualified for voting at any election who 
is for the time being disqualified for voting at elections to the federal 
legislature by reason of misconduct in connection with an election to 
that legislature, or by reason of a default in making, or of the falsity 
of, any return of election expenses at any election to that legislature, 

• References in this paragraph to the federal legislature shall until 
the establishment of the federation be construed as references to the 
Indian legislature. 

7. Any person who is for the time being disqualified under the 
foregoing provisions of this part of this Order for being a member of a 
provincial legislature, or for voting at elections, shall, so long as the 
disqualification exists, also be disqualified for being an election agent at 
any election. 

8. Any disqualification under paragiqaphs two to five of this part of 
this Order ^ arising in connection with an election to the Legislature of, 
or to a local body in, a province may be removed by the Governor of 
that province in his discretion, and any other disqualification under the 
said paragraph tw-o may be removed, before the establishment of the 
federation, by the Governor-General in Council, and, after the establish- 
ment of the federation, by the Governor-General in his discretion. 

9. In paragraph one of this part of this Order, elections ” includes 
all the elections referred to in the second schedule to this Order, but 
save as aforesaid, the references in this part of this Order to elections, 
[other than express references to elections of any other kind],^ shall be 
construed as references to elections as defined in paragraph three of 
part I of this Order. 


Paragraph 6 is omitted from Burma Order. 

1 The Burma O^der may he removed by the Governor ia his discretion ”, 
Si The words in brackets are omitted in the Burma Order. 
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FIRST SCHEDULE 
COBBtrPT Pbactices 
Past I 

!• Bribery, that is to say, any gift, offer or promise by a candidate or ' 
his agent, or by any other person with the connivance of a candidate or his 
agent, of any gratification to any person whomsoever, with the object, 
directly or indirectly, of inducing — 

(а) a person to stand or not to stand as, or to withdraw from being, 

a candidate at an election ; or 

(б) an elector to vote or refrain from voting at an election, 
or as a reward to — 

(i) a person for having so stood or not stood, or for having withdrawn 

his candidature ; or 

(ii) an elector for having voted or refrained from voting* 

For the purposes of this paragraph the term “ gratification ” is not 
restricted to pecuniary gratifications or gratifications estimable in money, 
and it includes all forms of entertainment and all forms of employment for 
reward ; but it does not include the payment of any expenses bona fide 
incurred at, or for the purpose of, any election and duly entered in the 
return of election expenses prescribed by this Order. 

2 . Undue influence, that is to say, any direct or indirect interference or 
attempt to interfere on the part of a candidate or his agent, or of any other 
person with the connivance of the candidate or his agent, with the free 
exercise of any electoral right : 

Provided that — 

(a) without prejudice to the generality of the provisions of this " 
paragraph, any such person as is referred to therein who — 

(i) threatens any candidate or elector, or any person in 

whom a candidate or elector is interested, with any 
injury of any kind ; or 

(ii) induces or attempts to induce a candidate or elector to 

believe that he, or any person in whom he is interested, 
will become or will be rendered an object of divine 
displeasure or spiritual censure, 

shall be deemed to interfere with the free exercise of the 
electoral right of that candidate or elector within the meaning 
of this paragraph ; 

(5) a declaration of public policy, or a promise of public action, or the 
mere exercise of a legal right without intent to interfere ycvith, 
an electoral right, shall not be deemed to be interference 
within the meaning of this paragraph* 

3. The procuring or abetting or attempting to procure by a candidate 
or his agent, or by any other person with the connivance of a candidate 
or his agent, the application by a person for a voting paper in the name 
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of any other person, whether living or dead, or in a fictitious name, or by 
a person for a voting paper in liis own name when, by reason of the fact 
that he has already voted in the same or some other constituency, he is not 
entitled to vote. 

4. The removal of a voting paper from the polling station during polling 
hours by any person with the connivance of a candidate or his agent. 

5. The publication by a candidate or his agent, or by any other person 
with the connivance of the candidate or his agent, of any statement of fact 
which is false, and which he either believes to be false or does not believe 
to be true, in relation to the personal character or conduct of any candidate, 
or in relation to the candidature or -withdrawal of any candidate, being 
a statement reasonably calculated to^ prejudice the prospects of that 
candidate’s election. 

6. The incurring or authorising by a candidate or his agent of expendi- 
ture, or the employment of any person by a candidate or his agent, in con- 
travention of this Drder or of any Act of the Provincial Legislature or Rules, 

Part II 

1 • Any act specified in Part I of this Schedule, when done by a person 
who is not a candidate or his agent or a person acting with the connivance 
of a candidate or his agent. 

2. The application by a person at an election for a voting paper in the 
name of any other person, whether living or dead, or in a fictitious name, or 
for a voting paper in his own name when, by reason of the fact that he has 
already voted in the same or some other constituency, he is not entitled to 
vote. 

3. The receipt of, or agreement to receive, any gratification whether as 
a motive or a reward — 

(а) by a person for standing or not standing as, or for withdrawing 

from being, a candidate ; or 

(б) by any person whomsoever for himself or any other person for 

voting or refraining from voting, or for inducing or attempting 
to induce any elector to vote or refrain from voting, or any 
candidate to withdraw his candidature. 

For the purposes of this paragraph the term “ gratification has the 
same meaning as it has for the purposes of paragraph one of Part I of this 
Schedule. 

4. The making of any return of election expenses which is false in any 
material particular, or the making of a declaration verifying any such return. 

. ' ^ Pabt in 

1 • The incurring or authorisation by any person other than a candidate 
or* his agent of expenses on account of holding any public meeting, or upon 
any advertisement, circular or publication, or in any other way whatsoever, 
for the purpose of promoting or procuriag the election of the candidate, 
unless he is authorised in writing so to do by the candidate. 
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2. The hiring, using or letting, as a committee room or for the pur^iose 
of any meeting to which electors are admitted, of any building, room or 
other place where intoxicating liquor is sold to the public. 

3. The issuing of any circular, placard or poster having a reforenc<' to 
the election winch does not bear on its face the name and address of the 
printer and publisher thereof. 


The Burma Order includes as paragraphs 1 and 2 of Part III the following : — 

1 * Any payment or promise of payment to any person whomsoever 
on account of the conveyance of any elector, (not being 'the person, or the 
spouse of the person, making or promising to make the payment) to or from, 
any place for the purpose of recording his vote. 

2, The hiring, employment, borrowing or using for the purposes* 
of the election of any boat, vehicle or animal usually kept for letting on hire 
or for the conveyance of passengers ^ hire : 

Provided that any elector may hire any boat, vehicle or animal, or 
use any boat, vehicle or animal to convey himself or his spouse to or 
from the place where the vote is recorded. 
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f 

- Oiif'tifM* or {’or nipt Ihvu lint 
! 

3 Period of Disqualification 

Kl«‘rtinn'- i<) whsi h 
(X \ o}’ f ht' 

f'otjt' np|>liR-> 

1 Offoncc'- under Chapter 
j IX \ of the Tinli.in 

1 Pen.al Code piinHliable 

1 wifh imprHonment for 

! a term exceeding six 

i months. 

! 

Six years from the date of 
conviction. 

FIef*tK>!H lu 

paragr.iph throe of Pari I 
‘ of this Order. 

1 thrrupt practices speci- 
fied in Parts'I and IT 
of the i^irst Schedule to 
this Order 

Six years fvom the date 
of the report of the 
tribunal holding the 
inquiry 

Elections as defiuetl in 
paragj’aph three of Part I 
of this Order, other than 
elections by the members 
of a Provincial Legisla- 
tive Assembly to fill 
seats in the Provincial 
Legislative Council. 

Corrupt practices specified 
in Part III of the First 
Schedule to this Order 

Four years from the date 
of the report of the 
tribunal holding the 
inquiry. 

Elections to Federal Legis- 
lature. 1 

Corrupt practices as 
defined in any ’Order 

I under the Act relating 
to such elections. 

The period for which the 
corrupt practice entails 
disqualification for 

membership of Federal 
Legislature. 

Elections under the 

Government of India 
Act. 

Any corrupt practice 
within the meaning of 
the Electoral Rules 
under the Government 
of India Act relating to 
the election in question . 

Such period, commencmg 
on the date of the report 
of the Commissioners 
under the Electoral 
Rules relating to the 
election in question, as 
is the maximum period 
of disqualification speci- 
fied in those Rules for 
inclusion in electoral 
rolls thereunder. 


1 The Burma Order omits reference to the elections to the Federal Legislature. 
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WOODWAKD V. SaBSONS. 

Ill Jdi't! n Select Committee appointed hy the House of Commons ‘ to 
enquire into the working of the existing machinery of Parliamentary and 
Municipal Elections ’ unanimously recommended that the Home Office 
should forward to every Returning Officer the case and judgment in Woodward 
V. Sarsons. 

Note. — Rule 24 under the Ballot Act, 1872, requires that ‘ imme- 
diately before a ballot paper is delivered to an elector it shall bewmarked 
on both sides with the official mark, either stamped or perforated The 
Indian regulations 16 and 31 (a) contemplate a mark only on the back 
of the ballot paper. 

Lord Coleridge, 0. J. — In this case a petition had been presented 
praying that the election of the respondent, Mr, Sarsons, to the office 
of town councillor should be declared void, and a case was stated for the 
opinion of the court. At the election the petitioner Woodward and the 
respondent Sarsons were the candidates, and the respondent Sadler was 
the a1d<^rina.n of the ward and returning* officer. The returning officer 
appointed one Smith to be his presiding officer at polling station No. 130. 
Upon the electors applsdng for a ballot paper at such station, the presiding 
officer marked upon the face of the ballot paper given to each of them 
the number of the voter appearing on the burgess roll. This he did 
to every ballot paper handed out by him. The number of ballot papers 
so marked and given out by him was 294, of which 234 were given in 
favour of the petitioner Woodward and 60 in favour of the respondent 
Sarsons. The burgess roll numbers so marked were, in fact, not seen 
so as to be identified, but they could have been seen by the persons 
present at the countmg of the ballot papers. At polling station No. 125 
about 20 ballot papers were marked by the presiding officer by the direc- 
tion of voters who were unable to read. Each of such baUot papers 
was placed by the presiding officer in the baUot box wrapped up in the 
declaration of ins^ility to read, made by the voter for whom such vote 
was marked. Each of the votes so given and so marked by the presiding 
officer could have been, but was not in fact, identified by the returning 
•officer at the counting of the votes by comparing the baUot papers with 
the declarations of inabiUty in which they were wrapped. Twenty- 
two baUot papers, which had been counted as vaUd, were, on mspection 
after the presentation of the petition, found to be marked in a manner 
to which objection was now taken. It was contended that they ought 
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all to have been rejected. The returning officer declared at the election 
the numbers of votes thus : 

For Sarsons . . . . . . . . 965 

For Woodward . . . . . . , . 775 

Majority for Sarsons . . . . 190 

and thereupon he declared Sarsons, the respondent, to be duly elected. 

The petition, without praying for a scrutiny, prayed that it might be 
determined that the said H. Sarsons was not duly elected, and that the 
election was void. 

Upon tllese facts it was argued, on behalf of the petitioner, that the 
election was void, because it had not been conducted in accordance with 
the Ballot Act ; that it was void on that account according to the com- 
mon law of Parliament, because the deviation from the iVct was so 
great that the election could not be said to be an election by ballot ; 
that it was void under the Ballot Act itself according to section 13, 
because it had not been conducted according to the rules in the schedules, 
nor in accordance with the principles laid down in the body of the Act, 
and the non-compliance with the principles of the Act had affected the 
result of the election. And as .to the last allegation, it was said that the 
petitioner was not bound, in order to prove it, to show that on a scrutiny 
the respondent would be in a minority, but it was enough if he could 
show that so large a body of electors as those who did vote or who might 
have voted at the polling station No. 130 were or might have been 
virtually disfranchised. 

On behalf of the respondents it was urged that the admitted error 
of the presiding officer at the polling station No. 130 was not of sufficient 
importance to avoid the election at common law, because the election 
was, notwithstanding such error, substantially conducted as an election 
by ballot ; that in this case it could be demonstrated that the mistake 
relied on had not affected the result of the election ; that a breach of the 
Ballot Act, however extensive, cannot as such avoid an election, for 
there is no enactment in the Act to that effect ; that no such enactment 
is contained in section 13 ; that it is an enactment to save certain elec- 
tions, and not to invalidate any ; that it is an enactment of extreme 
caution stating as law that which was equally the law before. Arguments 
were then gone into as to the alleged validity and invalidity of different 
classes of votes which had been counted. This was not done as by-way 
of scrutiny, but in order to determine whether the alleged mistakes had 
or had not affected the result of the election. 

The questions raised for decision seem to be, first, what is the true 
statement of the rule under which an election may be avoided by the 
common law of Parliament ? secondly, is the present case brought within 
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the rule ? thirdly, whether a breach of the Ballot Act can as such be a 
ground for avoiding an election ? fourthly, if yes ; can this election be 
'thereby avoided ? 

As to the first, we are of opinion that the true statement is that an 
•election is to be declared void by the common law applicable to 
Parliamentary elections if it was so conducted that the tribunal which is 
asked to avoid it is satisfied, as a matter of fact, either that there was 
no real electing at all, or that the election was not really conducted 
under the subsisting election laws. As to the first, the tribunal should 
be so satisfied, i.e. that there was no real electing by the constituency 
at all, if it were proved to its satisfaction that the constitueiicy had 
not in fact had a fair and free opportunity of electing the candidate 
wliich the majority might prefer. This would certainly be so, if a 
. majority of the electors were proved to have been prevented from 
recording their votes effectively according to their own preference, by 
general corruption or general intimidation, or by being prevented from 
voting by want of the machinery necessary for so voting, as by polling 
stations being demolished or not opened, or by other of the means of 
voting according to law not being supplied, or supplied with such errors 
as to render the voting, by means of them, void or by fraudulent counting 
of votes or false declaration of numbers •by a returning officer, or by 
other such acts or mishaps. And we think that the same result should 
follow if, by reason of any such or similar mishaps, the tribunal, without 
being able to say that a majority had been prevented, should be satisfied 
that there was reasonable ground to believe that a majority of the 
electors may have been prevented from electing the candidate they 
preferred. But if the tribunal should only be satisfied that certain of 
such mishaps had occurred, but should not be satisfied either that a 
majority had been, or that there was reasonable ground to believe that a 
^majority might have been, prevented from electing the candidate they 
preferred, then we tlunk that the existence of such mishaps would not 
entitle the tribunal to declare the election void by the common law of 
Parliament. This, we think, is the result of comparing the judgments of 
Grove, J., at Hackney and Dudley with the judgments of Martin, B., at 
Salford, and of Mellor, J., at Bolton, all which judgments are in accord- 
ance with, but express more accurately the grounds of, the decisions in 
Parliament in the older cases of the Norfolk, Morpeth, Pontefract, 
Coventry, New Ross, and Drogheda, all, which are mentioned in Hog'ers 
oil Elections, 11th Bd., pp. 392, 393, As to the second, i.e. that the 
kection was not really conducted under the subsisting election laws at 
all, though there was an election in the sense of there hsving been an 
elehtion by the wiU of the constituency, we think that the question must 
in like manner be whether the departure from the prescribed method of 
election is so great that the tribunal is satisfied as matter of fact that 
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the election was not an election under the cxistin.i^^ hi\v>. It js not 
enough to say that great mistakes were made in carrying out the election 
under those laws ; it is necessary to be able to soy tluit eitliei* wilfully 
or erroneously the election was not carried out und<‘r thos(‘ Inw-^, ])ut. 
under some other method. For instance, if, during tluj lime of tlie ohl • 
laws, with the consent of a whole constituency, n candidate had ham 
selected by tossing up a coin, or by the result of a liorst^ it- might 
well have been said that the electors had exercised tlieir fi-ec v ill. but it 
should have been held that they had exercised it under a law of their 
own invention, and not under tlie existing election laws, hic'h ])f’est*ribed 
an election by voting. So now, where the election is to be an (‘lection 
by ballot, if either wilfully or erroneously a whole (‘onsf it u(‘nc\ W(‘re to 
vote, but not by ballot at all, the election would ho a free exm^'ise of 
their will, but it would not be an election by ballot, and thereforv not an . 
election under the existing election law. But, if, in the o]>inion of tlie 
tribunal, the election was substantially an election by ballot, tlum no 
mistakes or misconduct, however great, in the use of the maeliinery of 
the Ballot Act, could justify the tribunal in decilaring the election void 
by the common law of Parliament. We agree upon t.his }>oiiit with the 
answer attributed to Martin, B., before a Committee of th(^ Mouse of 
Commons, with his decision Salford, and with the decisions of Melloi*. 
J,, at Bolton, and of Berry, J., at Drogheda. 

If the rule be thus stated, then the next question is, whetiier we can 
say, upon the facts stated in the present case, that a majority of the 
electors have been, or that there is reasonable ground to believe that a. 
majority may have been, by misconduct or error of the presiding officet's. 
prevented from recording their votes with effect Now there is no 
evidence, as it seems to us, that any elector was prevented from )*ecording 
his vote, or induced not to record it, by what occurred. All who wont to 
vote at the polling station No. 130 did vote. It was argued that a* 
report of the error being then perpetrated might have prevented others 
from going to vote, but this was answered by showing that the court 
finds that no one noticed the error until after the election was over. 

The result is that all the electors who desired to vote did vote ; and 
as to the votes which were given, and which are objected to, it is now 
known (except as to the twenty) for whom each of them^was in fact given. 
In this case, therefore, where the objections to the particular votes have 
been determined, the effect of the mistakes on the result of the election* 
will he exactly known. If so, there is no room for speculation or doubt 
as to whether a majority may or may not have been prevented from* 
voting with effect. Those who did not vote were not prevented by 
the errors which occurred ; it wiU be seen how the majority of those 
who did vote was affected by such errors. In this case, therefore, it 
becomes necessary, not by way of scrutiny, but in order to determine 
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whether the majority has been prevented from voting with effect to 
determine upon the validity or invalidity of the votes which were given, 
and to wdiieli objection has been taken. In order to determine this part 
of the case, it is necessary to consider and determine the construction of 
'the Ballot Act. Now, first, the Act is divided into the principal part 
which contains certain sections, and two schedules which contain certain 
rules and forms ; and by section 28, ‘ The schedules and the notes thereto 
and directions therein shall be construed and have effect as part of this 
Act The rules and forms, therefore, are to be construed as part of the 
Act, but are spoken of as containing " directions \ Comparing the 
sections and the notes thereto it will be seen that, for the r^ost^art, if 
not invariably, the rules point out the'' mode or manner of doing what 
the section enacts shall be done. And in Schedule 2, the first note states, 

• ^ The forms contained in this schedule or forms as nearly resembling the 
same as circumstances wiU admit shall be used And in the ballot 
paper, as given in the schedule, is " Directions as to printing ballot paper 
and ^ Form of directions for the guidance of voters in voting, etc. ^ These 
observations lead us to the conclusion that the enactments, as to the 
rules in the fibrst schedule, and the forms in the second are directory 
enactments as distinguished from the absolute enactments in the sections 
in the body of the Act. And in such case, in order to determine the 
preliminary question, which is, whether there has been a material breach 
of the Act, and which must be determined before determining what effect 
such breach has upon a vote on the election, the general rule is that an 
absolute enactment must be obeyed or fulfilled exactly, but it is sufficient 
^ if a directory enactment be obeyed or fulfilled substantially. 

The 2nd section enacts, as to what the voter shall do, that ‘ That 
voter having secretly marked his vote on the paper and folded it up so 
as to conceal his vote, shall place it in an enclosed box This is all 
that is said in the body of the Act about what the voter shall do with 
the ballot paper. That which is absolute, therefore, is that the voter 
shall mark his paper secretly. How he shall mark it is in the directory 
part of the statute. By rule 25, ^ The elector, on receiving the ballot 
paper, shall forthwith proceed into one of the compartments in the 
polling station, and there mark his paper, and fold it up so as to conceal 
his vote, and shall, then put his ballot paper so folded up into the ballot 
box This rule, it will be observed, does not yet say how the paper is 
to be marked. But in Schedule 2 is given the ^ form of ballot paper 
and appended to this form is a note, which, by the 28th section, is to be 
construed and have effect as part of the Act. This note contains the 
form of directions for the guidance of the voter in voting. ' The voter 
will go into one of the compartments, and with the pencil provided , in the 
compartment place a cross on the right hand side, opposite the name of 
each candidate for whom he votes, thus x This is the only enactment 
47 
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throughout the statute as to the mamier and form in which the voter is 
to mark his ballot paper. And therefore, by the general rule before 
mentioned, it would be necessary that the absolute eniic-tmeiit that the 
paper should be marked secretly should be obeyed exactly, but it would 
be sufficient that the manner of marking the paper should bo obeyed' 
substantially. If these two enactments be so obeyed, there is no material 
breach of the Act. The extent of error, which is to vitiate so as to 
annul the ballot paper, is further to be gathered from the statute itself. 
By section 2, ‘ Any ballot paper which has not on its back the official 
mark, or on which votes are given to more candidates tlian the voter 
is entitbd to vote for, or on which anything except the said ntimber on 
the back is written or marked ''by which the voter can be identified, 
shall be void, and not counted It is not every writing or every mark, 
besides the number on the back, which is to make the paper void, but only • 
Such a writing or mark as m one by which the voter can be identified. 
So in rule 36, ‘ The Returning Officer shall report, &c., the number of 
ballot papers rejected, and not counted by him under the several heads 
of, first, want of official mark ; secondly, voting for more candidates than 
entitled to ; thirdly, writing or mark by which voter could be identified ; 
fourthly, unmarked or void for uncertainty *. And then in Schedule 2 
in the note to the form above referred to, we have this warning, ' If the 
voter votes for more than candidates, or places any mark on the 

paper by which he may be afterwards identified, Ins ballot paper will 
be void, and will not be counted The result seems to be, a.s to writing 
or mark on the ballot paper, that if there be substantially a want of any 
mark, or a mark which leaves it uncertain whether the voter intended to ^ 
vote at all, or for which candidate he intended to vote, or if there be 
marks indicating that the voter has voted for too many candidates, or a 
writing or a mark by which the voter can be identified, then the ballot 
paper is void, and is not to be counted. Or to put the matter 
affirmatively, the paper must be marked so as to show that the voter 
intended to vote for some one, and so as to show for which of the 
candidates he intended to vote. It must not be marked so as to show 
that he intended to vote for more candidates than he was entitled to 
vote for, nor so as to leave it uncertain whether he intended to vote at 
all, or for which candidate he intended to vote, no» so as to make it 
possible, by seeing the paper itself, or by reference to other available 
facts to identify the way in which he has voted. 

If these requirements are substantially fulfilled, then there*, is no 
enactment and no rule of law by which a ballot paper can be treated as 
void, though the other directions in the statute are not strictly obeyed. 
If these requirements are not substantially fulfilled, the ballot papear is 
void, and should not be counted : and if it is counted, it should be struck 
‘ out on a scrutiny. The decision in each case is upon a point of feet to 
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be decided, first, by the returning officer, and afterwards, by the election 
tribunal on petition. 

these views to the votes in question before us, it is clear 
that the 294 ballot papers marked by the presiding officer at the polling 
station JTo. 130 were void, and ought not to be counted. There was a 
mark on them by which, on reference to the burgess roll, the way in which 
the voter had voted could be identified. 

As to the 20 ballot papers at the polling station No. 125, there was a 
breach by the presiding officer of the directions in rule 26, but there was 
no breach for which by any enactment the ballot papers can be rejected. 
The votes were given in the way prescribed, but the pr^sidmg officer 
<iealt with the declarations erroneously. We are of opinion that those 
votes were properly counted. As to the ballot papers in Appendix A, 
No. 638 is clearly void, and must be disallowed. We, with some hesita- 
tion, disallow Nos. 844 and 889. There is no cross at all, and we yield 
to the suggested rule that the writing by the voter of the name of the 
candidate may give too much facility, by reason of the handwriting, to 
identify the voter. But we cannot thiak that the mere fact of two 
crosses being placed, as in 433 or as in 928, ought to vitiate the ballot 
paper. There can be no doubt as to the intention to vote, and no doubt 
as to the intention to vote emphatically for the one candidate. If there 
were evidence of an arrangement that the voter to indicate that it was 
he that voted, who had used the ballot paper, then, by reason of such 
evidence, such double mark would be a mark by which the voter could 
be identified, and then the paper, upon such proof being made, should 
be rejected. But the mere fact of there being two such crosses is not, 
in our judgment, a substantial breach of the statute. Neither is the 
mere fact of an additional mark such as is found in 926, nor the mere 
facts of the peculiar form of cross in 1,364 and 641, nor the marks on 
1, 726, 2,140, 3,562, or 911, though in these cases also, extrinsic evidence 
of arrangement might make such peculiarities indications of identity. 
We think that, inasmuch as the ballot paper was handed in by the 
voter as a vote, the mark on 875 substantially indicated that the voter 
intended to vote for the candidate against whose name it is placed, and 
that the paper ought to be allowed. And we think the same reasoning 
applied to 117, l55, 190, 505, 174, 183, 842, 1,413, in which the cross 
is placed on the left-hand side of the candidate’s name, instead of on the 
right hand side. The substance of the direction in the note in Schedule 2 
is mtfiUed, which is, in our opinion, that the voter should clearly indicate 
the candidate for whom he intends to vote. If this be done substantially, 
and the absolute enactment as to secrecy be observed fully, we think the 
statute is satisfied, Bor the same reasons we, in Appendix B, disallow 
No. 410, but allow all the rest. 
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We are aware that in so applying the [)rituaple.s whicL we have 
deduced from the statute, we are acting apparenlly in o})position io some 
of the decisions in Haswell v, Stewart {The Wigtoiva Cu'^e), hut ih<^re 
may have been evidence in that ca.se which doe^ not exist in tht^ jn’csejit , 
and which made many of the marks there marks of identilical ion* Mididi 
the mere presence of the marks here does not do. ff tlii-; was not su, 
we respectfully differ from the strict view taken by the* majority of the 
^ learned judges who decided that case, and adhere 1o the vitnv of Lord 
Benholme given in that case. It follows from our devisio!i as to tlie 
different ballot papers, that if the 60 which were given for Sai*soT)>, but 
properly disallowed at the counting by the returning iunl not been 

rendered void by the presiding officer, they would have made th(' votes 
for Sarsons 1,026, from which striking three disallowed papers in 
Appendix A, his numbers would have been 1,0*22 ; and adding the 231 
for Woodward, but striking off one disallowed in Appendix ib liis numbers 
would have been 1,008. The 20 being properly, in our opinion, allowed, 
do not affect the result. Inasmuch, however, as no voter w'as prevented 
from voting, it follows that the errors of the presiding officers at the 
polUng stations No. 130 and No. 125, did not affect the result of the 
election, and did not prevent the majority of electors from eifeetively 
exercising their votes in favour of the candidate they preferred, and there- 
fore that the election cannot be declared void by the common law 
applicable to Parliamentary elections. 

But then it is urged that there has been a breach of the Ballot Act, 
and therefore the election is by virtue of the Act itself, void. This is 
the third question which was raised in argument before us. It is said 
section 13, though it is in a negative form, assumes, as an affirmative 
proposition, that a non-compliance with the rules or any mistake in the 
use of the forms would render an election invalid, unless it appeared that 
the election was conducted in accordance with the principles laid down 
in the body of the Act, and that such non-compliance or mistake did 
not affect the result of the election. If this proposition bo closel^^ 
examined, it will be found to be equivalent to this, that the non- 
observance of the rules or forms, which is to render the election invalid, 
must be so great as to amount to a conducting of the election in a manner 
contrary to the principle of an election by ballot, and piust be so great 
as to satisfy the tribunal that it did affect or might have affected the 
majority of votes ; or in other words, the result of the election. It, ^ 
therefore, is, as has been said, ^ an enactment ex ahundante cautp^ \ 
declaring that to be the law applicable to elections under the Billot ' 
Act, which would have been the law to be applied, if that section had 
not existed. It follows that, for the same reasons which prevent us 
fiom holding that this election was void at common law, we must hold 
that it is not void under the statute. 
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As between the petitioner and the respondent Sarsons, we therefore 
hold that this petition must be dismissed with costs. 

As between the petitioner and the respondent Sadler, we are of 
opinion that, inasmuch as there was no personal default by the respon- 
dent, and the result of the election was not affected, the petition must 
he dismissed ; each party to bear his own costs. 

Petitions dismissed accordingly. 
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Thb Indian Elections Ofeences and Inquiries Act, 1920. 

(Act No. XXXIX of 1920.) 

[Passed by the Indian Legislative Council] 

{Received the assent of the Governor-General on the 14th September, 1920.) 

An Act to provide for the punishment of malpractices in connexion with 
elections, and to make further provision for the conduct of inquiries 
m regard to disputed elections to legislative bodies constituted under 
the Government of India Act. 

* Whereas it is expedient to provide for the punishment of mal- 
practices m connexion with elections, and to make further provision for 
the conduct of inquiries in regard to disputed elections to legislative 
bodies constituted under the Government of India Act ; It is hereby 
enacted as follows : 

Preliminary 

1. — (1) This Act may be called the Indian Elections Offences and 
Inquiries Act, 1920 ; and 

(2) It extends to the whole of British* India. 

PART I 

Amendment of the Indian Penal Code and Code of 
Criminal Procedure, 

1 _( 1 ) In Section 21 of the Indian Penal Code, after the tenth 
entry, the following shall be inserted, namely, ‘ Eleventh : — ^Every person 
who holds any office in virtue of which he is empowered to prepare, 

* publish, maintain or revise an electoral roll or to conduct an election or 
part of an election ' ; and after Explanation 2, the following shall be 
added namely : 

' Explanation 3.~The word election denotes an election for the 
purpose of selecting members of any legislative, munioipal or other public 
authority, of whatever character, the method of selection to which is 
by, or under, anjr law prescribed as by election 

(2) After Chapter IX of the same Code the following Chapter shall 

• be inserted, namely: — 

CHAPTER IXa 
Of offences relating to elections* 

• 171 A. For the purposes of this Chapter — 

(a) ‘candidate’ means a person who has been nominated as a 
candidate at any election, and includes a person who, when an election is . 
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in contemplation, holds himself out as a prospective candidate thereat ; 
provided that he is subsequently nominated as a candidate at such 
election ; 

(b) * electoral right ’ means the right of a person to stand, or nob to 
stand as, or to withdraw from being, a candidate or to vote or refrain 
from voting at an election. 

171B. — (1) Whoever — 

(1) gives a gratification to any person with the object of inducing 

hiin or any other person to exercise any electoral right or of 
rewarding any person for having exercised any su(*h right ; 
or • 

(ii) accepts either for himself or for any other person any gratifica'- 
tion as a reward for exercising any such right or for inducing 
or attempting to induce any other person to exercise any 
such right, 

commits the offence of bribery : 

Provided that a declaration of public policy or a promise of public 
action shall not be an offence under this section, 

(2) A person who offers, or agrees to give, or offers or attempts to 
procure, a gratification shall be deemed to give a gratification, 

(3) A person who obtains or agrees to accept or attempts to obtain 
a gratification shall be deemed to accept a gratification, and a person 
who accepts a gratification as a motive for doing what he does not intend 
to do, or as a reward for doing what he has not done, shall be deemed 
to have accepted the gratification as a reward. 

171C. — (1) Whoever voluntarily interferes or attempts to interfere 
with the free exercise of any electoral right commits the offence of 
undue influence at an election. 

(2) Without prejudice to the generality of the provisions of sub-"' 
section (1), whoever — 

(а) threatens any candidate or voter, or any person in whom a 

candidate or voter is interested, with injmey of any kind, 
or 

(б) induces or attempts to induce a candidate or voter to believe 

that he or any person in whom he is interested will become 
or will be rendered an object of Divine displeasure or of 
spiritual censure, 

shall be deemed to interfere with the free exercise of the electoral jrfgtft 
of such candidate or voter, within the meaning of sub-section (1). 

(3) A declaration of public policy or a promise of public action, or 
the mere exercise of a legal right without intent to interfere with b 3 X 
electoral right, shall not be deemed to be interference within the meaning 
of this section. 
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i71D. Whoever at any election applies for a voting paper or votes 
in the name of any other person, whether living or dead, or in a fictitious 
name, or who having voted once at such election applies at the same 
election for a voting paper in his own name, and whoever abets, procures, 
or attempts to procure the voting by any person in any such way, com- 
mits the ofience of personation at an election. 

17 IE. Whoever commits the offence of bribery shall be punished 
with imprisonment of either description for a term which may extend to 
one year, or with fine, or with both : 

Provided that bribery by treating shall be punished with fine onlv. 

Explanation . — ‘ Treating ’ means 1}hat form of bribery where the 
gratification consists in food, drink, entertainment, or provision. 

17iP. Whoever commits the offence of undue influence or persona- 
tion at an election shall be punished with imprisonment of either 
description for a term which may extend to one year, or with fine, or 
with both. 

171G. Whoever with intent to affect the result of an election makes 
or publishes any statement purporting to be a statement of fact which 
is false, and which he either knows or believes to be false or does not 
believe to be true, in relation to the personal character or conduct of any 
candidate shall be punished with fine. 

171H. Whoever without the general or special authority in writing 
of a candidate incurs or authorizes expenses on account of the holding 
of any public meeting, or upon any advertisement, circular, or publica- 
tion, or in any other way whatsoever for the purpose of promoting or 
procuring the election of such candidate, shall be punished with fine 
^which may extend to five hundred rupees : 

Provided that if any person having meurred any such expenses not 
exceeding the amount of ten rupees without authority obtaius ■within 
ten days from the date on which such expenses were incurred the approval 
in writing of the candidate, he shall be deemed to have meurred such 
expenses with the authority of the candidate. 

1711. Whoever being required by any law for the time beiug in 
force or any rule having the force of law to keep accounts of expenses 
incurred at or in connextion with an election fails to keep such accounts 
shaU be punished with fine which may extend to five hundred rupees. 

■ 3. — (1) In Section 196 of the Code of Criminal Procedure, 1898, 
after the words ^ Chapter VI ’ the words or IXa ’ shall be inserted. 

(2) In Schedule II to the same Code after the entries relating to 
Chapter IX of the Indian Penal Code the following shall be added, 
namely : 
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Chapter IXa — Offexcks belati^c to ICi.ici'tion^! 


171 E 

Bribery 

Shall 

not 

arrest 

without 

warrant. 

Sum- 

mons 

Bail- 
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lion for one ' 
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171 F 
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do. 
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both. 1 
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171 G 
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do. 

do. 

do. 

r 

do. i 

Kino 

do. 

171 H 

Illegal pay- 
ments in con- 
nexion with 
elections. 

do. 

do. 

do. 

do. 

Fine of 500 
rupoeH. ! 

do. 

i 

171 1 

Failure to 

keep election 
accounts. 

do. 

do. 

do. 

1 

do. 

Fine of 500 
rupees. 

do. 


PART II. 

Election Inquiries and Other Matters 

4. In this Part, unless there is anything repugnant in the subject 
or context, 

(а) ' costs ' means all costs, charges, and expenses of, or incidental 

to, an inquiry ; 

(б) ‘ election ’ means an election to either Chamber of the Indian 

Legislature or to a Legislative Council constituted under the 
Government of India Act ; 

(c) ' inquiry ’ means an inquiry in respect of an election by 
Commissioners appointed for that purpose by the Governor- 
General, Governor, or Lieutenant-Governor ; 

{d) ' pleader ' means any person entitled to appear and plead for 
another in a Civil Court, and includes an advocate, a vakil, 
and an attorney of a High Court. 

5. Commissioners appointed to hold an inquiry shall have the 
powers which are vested in a Court under the Code of Civil Procedure, * 
1908, when trying a suit in respect of the following matters : 

{a) discovery and inspection, 

(6) enforcing the attendance of witnesses, and requiring the 
deposit of their expenses, 

(c) compelling the production of documents, 

{d) examining witnesses on oath. 
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(/=) .Kraiifing acljf)urnmeiits, 
if) c»f evidence taken on affidavit, and 

((/) issuing ('omniLssions for the examination of witnesses, 
anti may suniiiion iind examine siw motu any person whose evidence 
a[)])ears to tlumi to he material ; and shall be deemed to be a Civil Court 
within the meaning of Sections 480 and 482 of the Code of Criminal 
Fromiure, 189S. 

Explanation . — For the purposes of enforcing the attendance of 
it nesses, the local limits of the Commissioners' jurisdiction shall be the 
limits of the Province in which the election was held. 

b. Tlie provisions of the Indian Evidence Act, 1872, shal?, subject 
to the provisioiis of this Act, be deemed to apply in all respects to an 
inquiry. 

7. Notwithstanding anything in any enactment to the contrary, 
no document shall be inadmissible in evidence on the ground that it is 
not duly stamped or registered. 

8. — (1) No witness shall be excused from answering any question 
as to any matter relevant to a matter in issue in an inquiry upon the 
ground that the answer to such question will criminate or may tend, 
directly or indirectly, to criminate him ; pr that it will expose, or tend, 
directly or indirectly, to expose him to a penalty or forfeiture of any 
kind : 

Provided that 

(i) no person who has voted at an election shall be required to 

state for whom he has voted ; and 

(ii) a witness who, in the opinion of the Commissioners, has 

answered truly all questions which he has been required by 
them to answer shall be entitled to receive a certificate of 
indemnity, and such certificate may be pleaded by such 
person in any Court and shaU be deemed to be a full and 
complete defence to or upon any charge under Chapter IXa 
of the Indian Penal Code arising out of the matter to 
which such certificate relates, nor shall any such answer 
be admissible in evidence against him in any suit or other 
proceeding. 

(2) Nothing in sub-section (1) shall be deemed to relieve a person 
receiving a certificate of indemnity from any disqualification in con- 
ne/i6n with an election imposed by any law or any rule having the force 
of law. 

. 9. Any appearance, application, or act before the Commissioners 

may be made or done by the party in person or by a pleader duly 
appointed to act on his behalf : 
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Provided that any such appearance shall, if the Commissioners so 
direct, be made by the party in person, 

10. The reasonable expenses incurred by any person in id tending 
to give evidence may be allowed by the Commissioners to sueli persons 
and shall, unless the Commissioners otherwise direct, be deemed to ho' 
part of the costs. 

11 . — ( 1 ) Costs shall be in the discretion of the Commissioners, iind the 
Commissioners shall have full power to determine by and to wiiom and 
to what extent such costs are to be paid and to include in tlicfr re}>ort idl 
necessary recommendations for the purposes aforesaid. The Com- 
missioners xnay allow interest ou costs at a rate not exceeding six per 
cent, per annum, and such interest shall be added to the costs. 

(2) The fees payable by a party in respect of fees of liis adversary's , 
pleader shall he such fees as the Commissioners may allow, 

12. Any order made by the Governor-General or Governor or 
Lieutenant-Governor on the report of the Commissioners regarding the 
costs of the inquiry may be produced before the principal Civil Court of 
original jurisdiction within the local limits of whose jurisdiction any 
person directed by such order to pay any sum of money has a place of 
residence or business, or, where such place is within the local limits of 
the ordinary original civil jurisdiction of a chartered High Court, before 
the Court of Small Causes having jurisdiction there, and such Court 
shall execute such order or cause it to be executed in the same manner 
and by the same procedure as if it were a decree for the payment of 
money made by itself in a suit. 

13. Any person who has been convicted of an offence under 
Section 171E or 171P of the Indian Penal Code or has been disqualified 
from exercising any electoral right, for a period of not less than fiva^ 
years, on account of malpractices in connexion with an election shall be 
disqualified for five years from the date of such conviction or disqualifica- 
tion from 

(a) being appointed to, or acting in, any judicial office ; 

(b) being elected to any office of any local authority when the 

appointment to such office is by election, or holding or 
exercising any such office to which no salary is attached ; 

(c) being elected or sitting or voting as a member of any locals 

authority ; or 

{d) being appointed or acting as a trustee of a public trust : 

Provided that the Governor-General, in the case of an election to the 
Council of State or the Legislative Assembly, and the Governor or the 
Lieutenant-Governor, in the case of an election to Ms Legislative Council, 

« may exempt any such peison from such disqualification. 
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14. — (1) Every officer, clerk, agent, or other person who performs 
any duties in connexion with the recording or counting of votes at an 
election shall maintain and aid in maintaining the secrecy of the voting^ 
and shall not (except for some purpose authorized by or under any law) 
communicate to any person any information calculated to violate such 
secrecy. 

(2) Any person who wilfully acts in contravention of the provisions 
of this section shall be punished with imprisonment of either description 
for a term not exceeding three months or with fine, or with both. 
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